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NOMINATION OF JUSTICE WILLIAM HUBBS
REHNQUIST

TUESDAY, JULY 29, 1986

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 4:30 p.m., in room SD-
106, Dirksen Senate Office Building, Hon. Strom Thurmond (chair-
man of the committee) presiding.

Also present: Senators Biden, Hatch, Heflin, McConnell, Specter,
Grassley, Leahy, Metzenbaum, Laxalt, Kennedy, Simpson, Broyhill,
Mathias, DeConcini, Simon, and Denton.

Staff present: Dennis Shedd, chief counsel and staff director;
Duke Short, chief investigator; Frank Klonoski, investigator; Regi-
nald Govan, minority investigator; Mark Gitenstein, minority chief
counsel; Cindy Lebow, minority staff director; Melinda Koutsoum-
pas, chief clerk; and Jack Mitchell, investigator.

OPENING STATEMENT OF CHAIRMAN STROM THURMOND

The CHAIRMAN. The committee will come to order.

The Honorable Warren E. Burger has announced his resignation
as Chief Justice of the United States. Chief Justice Burger has run
a long and distinguished service to this country. Qur Nation has
greatly benefited from his dedicated and capable leadership of the
Court.

The President has nominated Justice William Hubbs Rehnquist
to replace Chief Justice Burger. This afternoon we begin our con-
gideration of the nomination of Justice Rehnquist to be the 16th
Chief Justice of the United States.

Several years ago during the nomination hearings on Justice
Sandra Day O’Connor I outlined the qualities I believe a Supreme
Court Justice should possess:

Unquestioned integrity—honesty, incorruptibility, fairness;

Courage—the strength to render decisions in accordance with the
Constitution and the will of the people as expressed in the laws of
Congress;

A keen knowledge and understanding;

Compassion—which recognizes both the rights of the individual
and the rights of society in the quest for equal justice under law;

Proper judicial temperament—the ability to prevent the pres-
sures of the moment from overcoming the composure and self-disci-
pline of a well ordered mind; and

0))
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An understanding of, and appreciation for, the majesty of our
system of %overnment——in its separation of powers between the
branches of our Federal Government, its division of powers be-
tween the Federal and State governments, and the reservation to
the States and to the people all powers not delegated to the Feder-
al Government.

In his almost 15 years on the Supreme Court, Justice Rehnquist
has displayed these qualities. He is widely acknowledged as a for-
midable scholar and articulate judge. His ability and intellect, his
understanding of the role of the judiciary, and his performance as
a member of the Supreme Court are exemplary.

Today, we begin the historic task of reviewing the nomination of
Justice Rehnquist to undertake the duties and responsibilities of
Chief Justice of the United States, a position many have called
first among equals.

When one thinks of the duties of the Chief Justice, his more visi-
ble responsibilities with the Supreme Court immediately come to
mind. He is the symbol of the Court. He administers the oath of
office to the President. He presides over public sessions and Court
conferences, and he assigns the writing of Court opinions when he
is in the majority. However, the Chief Justice has many other re-
sponsibilities.

One of his greatest is to head the Federal court system. This
alone has become a massive task. Overseeing 692 active judges, 267
senior judges, and almost 3,000 support staff, the Chief Justice also
makes hundreds of judicial assignments and generally appoints
members of special or temporary courts. Additionally, the Chief
Justice handles persennel and securities matters for the Court. In
fact, Chief Justice Burger has stated that administrative responsi-
bilities consume one-third of his time.

While the responsibilities of the office of Chief Justice are enor-
mous, it has been said that the real eminence of this position
comes not from the office itself but from the qualities a person
brings to it. Of all the attributes one could bring to this job, per-
haps the most critical is that mysterious quality called leadership.
In this regard, Justice Rehnquist’s record is outstanding. His lead-
ership ability comes not only from a keen intellect and knowledge
of the law but is also based on an understanding of the Court and
the entire judicial system learned through active participation.

Justice Rehnquist has experience with almost every aspect of the
American judicial system. He has appeared before the State courts
of Arizona, and he has practiced before the Federal courts at the
district, circuit, and Supreme Court levels. He has also served as
an Assistant Attorney General in the Department of Justice, which
is the executive department most closely involved with judicial
issues.

His keen understanding of the Supreme Court has been nurtured
and refined as a law clerk, as an author-commentator of the Court,
and as a Justice for 14% years. It is difficult to imagine a back-
ground which would result in a more complete understanding and
thorough knowledge of the court.

Justice Rehnquist, we welcome you, again, to the committee
along with your wife Nan and your family, and congratulate you
on the honor President Reagan has bestowed upon you.
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Before calling upon the panel of distinguished Senators and
before the introductory remarks of Justice Rehnquist, each
member of the committee will be recognized for brief opening re-
marks.

The Chair now recognizes the distinguished ranking minority
member, Senator Joseph Biden of Delaware.

Senator Biden.

STATEMENT OF HON. JOSEFPH R. BIDEN, JR., A U.S. SENATOR
FROM THE STATE OF DELAWARE

Senator BiDEN. Thank you, Mr. Chairman.

Welcome, Justice Rehnquist and your family.

To state the obvious, this is truly a historic occasion not only for
the nominee but for the committee and the Senate as a whole, for
we must decide on behalf of the American people who will lead the
third and I am emphasize coequal branch of our National Govern-
ment, not simply for some legislative period or a presidential term
but as an appointee for life, almost certainly and hopefully well
into the next century. Our decision on this great question may be
as important or more important than the selection of the President
of the United States of America.

The Chief Justice not only serves longer than any President but
also with his colleagues on the Court exercises the power limited
only by conscience and principle.

And that power goes to the very heart and character of our
Nation as a republic, and in the end, it's that power that deter-
mines whether or not we are a government of laws or a govern-
ment of men.

This is, therefore, perhaps the most awesome responsibility we
will face on this committee, and I suspect as Members of the U.S.
Senate.

It requires all of us to have the most searching inquiry and the
utmost candor, not only because it is a responsibility that the Con-
stitution imposes upon us but also because of the consequences our
decision will have inevitably, if not altogether predictably, upon
our future as a Nation.

In our two centuries as a republic, 40 men have served as Presi-
dent of the United States of America, and scores as leaders of the
legislative branches, but only 15 have donned the robes of Chief
Justice of the U.S. Supreme Court. Only 15 people.

The men who have been entrusted with this highest office are
among the greatest in our history—John Jay, John Marshall,
Roger Taney, William Howard Taft, Charles Evans Hughes, Harlan
Fiske Stone, Earl Warren are among those who preceded Warren
Burger to the chair of Chief Justice.

And we've long been in the habit of recognizing the impact of
Chief Justices not only upon our law but upon our whole society.
This is evident by the way in which we refer to eras in the Court’s
history by the names of the Chief Justice. For example, the Mar-
shall Court is often referred to or the Warren Court.

An effective Chief Justice is the fulcrum upon which the deci-
sions of the Court largely turn, and there is no doubt that the Su-
preme Court has been at the crux of the major changes that have
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swept our society over the past 200 years precisely because we have
attempted to conduct a government of laws.

And that reflects not only on the nature of our Government but
also the nature of the American people.

As Alexis De Tocqueville, the keenest of observers of American
politics and the American character pointed out 150 years ago, and
I quote: “‘scarcely any political question arises in the United States
that is not resolved sooner or later into a judicial question.”

Qur history both before and after De Tocqueville’s time has
amply confirmed his judgment just as it emphasizes the central
role of the Chief Justice of the Supreme Court, the third coequal
branch of the Government.

The greatest among these Chief Justices, in my opinion, John
Marshall, crafted the most powerful defense of a constitutional
system of government ever written and firmly establish the key
role of the Supreme Court in defending the Constitution in his
famous Marbury v. Madison opinion,

Marshall’s successor, Roger Taney, led a divided Court to the
Dred Scott decision, the first link in a chain of events which even-
tually led to the Civil War.

Lineoln’s choice for Chief Justice, Salmon Chase, struck down as
unconstitutional the very legal tender acts he himself had written
as the Secre of the ;{'reasury, acts that were to have been the
centerpiece of the Republican Party’s post-Civil War economic pro-
gram.

In our century, Charles Evans Hughes led the Court through a
constitutional crisis over Franklin Roosevelt’'s New Deal culminat-
ing in Congress’ rejection of the Court-packing plan Roosevelt con-
ceived to save his economic program.

Earl Warren's leadership in composing a unanimous Court
behind the Brown decision was undoubtedly crucial in winning
ll)fl)lg(l)}c acceptance for the desegregation of the public schools in the

8.

And most recently, Chief Justice Warren Burger wrote the opin-
ion telling the President of the United States who had appointed
him that no American, not even the President of the United States,
could stand above the law that governs us all.

These decisions were not only landmarks in our law; they
marked off major watersheds in American history, and it is impos-
sible to deny the lasting impact these men have had and will con-
tinue to have upon our society.

And just as surely, no one can deny that the standards appropri-
ate to the exercise of the Senate’s constitutional responsibility in
advising and consenting to the nomination of a Chief Justice not
only differ from those we would apply to the nomination of judges
of the lower Federal courts but differ significantly even from the
standards that would be adequate for the nomination of an Associ-
ate Justice of the Court itself.

That duty is imposed upon us by article II, section 2, and it was
not without constitutional afterthought.

Until the last days of the 1787 Constitutional Convention, the

wer of appointing Federal judges was to be lodged with the U.S.
gnate alone. The President was to play no part in the process, and
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it was finally shared by the President only as part of a complex
political compromise in the last 2 days of that convention.

Speeches at the convention and commentaries written shortly
after the convention make it clear that the Senate’s role was
always intended to be an active and highly visible one.

In fact, just 6 years after the Constitution was ratified, the U.S.
Senate rejected George Washington’s nomination of John Rutledge,
a former Associate Justice to be Chief Justice.

Since then, the Senate has rejected more nominees to the Su-
pfl:fgme Court than Presidential nominees to any other Federal
office.

And out of the 18 nominations for Chief Justice considered by
the Senate, 4 nominees—Rutledge, George Williams, Caleb Cush-
ing, and Abe Fortas—have failed to win confirmation.

Historically, the Senate’s inquiry into each of these nominations
has ]:)een factually rigorous examination of the nominee’s life and
work.

One such investigation linked Ulysses S. Grant’s nominee for
Chief Justice, Cabel Cushing, to Confederate President Jefferson
Davis, and the Senate, therefore, refused to confirm Cushing.

Doubts about capability or character have, in the past, resulted
in Senate rejection of Supreme Court nominees.

Although it is probably somewhat painful and a painful episode
in the memory of some sitting members of this committee, Clement
Haynsworth and Harcld Carswell were rejected just for those rea-
sons.

But historically, from the fight over the Rutledge nomination in
1795 which centered on his speeches against the Jay Treaty,
through more contemporary struggles over the nominations of
Louis Brandeis, John Parker, and Abe Fortas, the Senate has often
considered a nominees judicial philosophy and vision of the Consti-
tution.

And so we must because unlike other lower court judges, Su-
preme Court Justices have a significant hand in fashioning the ul-
timate shape of the law, and they just exercise greater flexibility of
judgment in reaching the broader decisions demanded of the Na-
tion’s highest court.

The Senate's constitutional responsibility in advising and con-
senting to the nomination of a Chief Justice must be taken as an
exercise of a rare and special duty.

The leading opponent of the 1930 nomination of Judge John
Parker to be Associate Justice, Senator William Borah of Idaho,
said of the Senate’s role in the confirmation process, and 1 quote:

(The Supreme Court passes) upon what we do. Therefore, it is exceedingly impor-
tant that we pass upon them before they decide”upon these matters. We declare na-
tional policy. They reject it. I feel I am well justified in inquiring of men on their
way to the Supreme Court bench something of their views on these questions.

Senator Borah, a progressive who loathed the Court’s conserva-
tive opinions, nevertheless, understood the importance of the
Court’s independence and integrity. Seven years later it was he
who rallied the Senate in opposing Roocsevelt’s court-packing plan.

And his views also deserve our consideration here because they
were quoted favorably by Justice Rehnquist in a speech that he
made 11 years ago.
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But we need not go back to the 1930’s to see a Senate leader
closely scrutinizing the views of a Supreme Court nominee. During
the hearings on the last nominee for the Chief Judgeship who was
not confirmed, Abe Fortas, cur distinguished Judiciary Chairman,
Mr. Thurmond said, and I quote:

It is my contention that the Supreme Court has assumed such a powerful role as
a policymaker that the S8enate must necessarily be concerned with the views of per-
spective Justices or Chief Justices as it relates to broad issues confronting the Amer-
ican people and the role of the Court in dealing with these issues.

I believe we owe the country nothing less than we did at that
time. These hearings should meet at least the same standard of
thoroughness and hard scrutiny that Senator Thurmond expressed
in those words 18 years ago.

QOutside the marble halls of the Supreme Court, the Chief Justice
plays an important symbolic role of leadership in this Nation. We
must never forget that the Court’s place in our system of constitu-
tional government, resting neither on the purse nor the sword, de-
pends solely upon public confidence in its dedication to the faithful
application of the rule of law.

The Chief Justice must be an effective leader who can, at critical
moments in our history, build a consensus among nine independent
strong-willed men and women for at such moments in our Nation’s
history, the American people have needed to hear a clear, common
voice emerging from the Court.

When the Court has succeeded in meeting that need, it has been
the intellect and persuasive power of the Chief Justice that has
fashioned these powerful messages from the Court to the country.

Furthermore, the Chief must be the one person more than any
other who symbolizes the Supreme Court’s duty under our Consti-
tution to guarantee “equal justice under the law” for all Ameri-
cans.,

Under what circumstances, if any, the next Chief Justice will ex-
ercise this implicit and important power, is a question we must ask
in these hearings, in my opinion. In approaching this awesome re-
sponsibility of advise and consent on the nomination of the head of
the third branch of Government, the Chief Justice of the Supreme
Court, we should have no preconditions about how the nominee
meets these criteria.

We should listen with open minds to all of the witnesses we will
hear in the days ahead, foremost among them, Chief Justice Rehn-
quist. And we should understand that we will conduct these hear-
ings in a manner not only out of consideration for Justice Rehn-
quist; not only out of consideration to the President who nominated
him; but even more, much more, out of consideration of the people
of the United States and the future of this great Nation.

For, as the Framers of the Constitution intended, the burden is
upon the nominee and his proponents to make the case for confir-
mation of Chief Justice. We will be obliged to take into account,
and members of this committee will want to satisfy themselves
about such issues as: the nominee’s role as a Supreme Court clerk,
in advising his Justice on equal education; his role in challenging
l:niﬂorilt¥1 voters at the polls in Arizona; and the state of his person-
al health.
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Of even greater concern will be the nominee’s views of the role
of the Chief Justice; his explanation of how the Constitution is in-
tended to end discrimination in our society, and if it is intended to
do that; and his vision, generally, of the Constitution, and how it is
to be applied to the issues that come before the Court.

But most of all, Mr. Chairman, I believe we will need to ask the
nominee, and finally ask ourselves, how his views, in Senator Thur-
mond’s words, quote: “Relate to the broad issues confronting the
American people,” end of quote. And what he believes to be, quote:
“The role of the Court in dealing with these issues.”

Mr. Justice Rehnquist, if you are confirmed as Chief Justice of
the United States, of the Supreme Court, the significant impact
you will have upon the lives of Americans is likely to last long
after everyone on this panel is gone from public life.

This is a fact that we simply cannot step aside and pretend does
not exist. In undertaking this solemn responsibility, we will look to
the past for guidance, but in reaching our decision, I believe we
must keep our eyes fixed firmly upon the future, which will lie so
much in the hands of the person, such as you, if you are confirmed
as Chief Justice; a person who will, in fact, be able to act upon and
be required to act upon the major social and political issues that
we cannot even envision at this moment.

It is to that future, and to the coming generations of Americans,
that I am convinced, we owe our first and final allegiance. Thank
you, Mr. Chairman,

The CHAIRMAN. Thank you.

We are not going to limit, or attempt to limit any member of this
committee on what he has to say. I would say, though, that you do
not have to deliver long, scholarly lectures until you feel that you
are called on to do it.

Now, I observed that the able and distinguished majority leader,
Senator Robert Dole of Kansas is here, and our two Senators from
Virginia, Senator Warner and Senator Trible, the State in which
Chief Justice Rehnquist now resides, And if there is no objection on
the part of the committee—I know they want to get back to their
duties—I would like to call on Senator Dole, if he cares to make a
few remarks at this time. Senator DeConcini, I imagine that since
you are from his State, that you will want to make some remarks,
too. If you will join them down there.

We will now hear from Senator Dole, and then we will call on
the other gentlemen. Senator Dole, we would be glad to hear from
you.

STATEMENT OF HON. ROBERT DOLE, A U.S. SENATOR FROM THE
STATE OF KANSAS

Senator DoLE. Mr. Chairman, let me just say, very briefly, that I
am here really for two purposes: one, to express my own apprecia-
tion for these hearings and for the cooperation we have had from
Members on each side in setting a date for the hearing. I think it
has worked out very well.

Second, I want to add my endorsement to those many other en-
dorsements recommending Justice Rehnquist be our Chief Justice.
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Because of his illness, I wish to place in the record the statement
on behalf of the nominee by our distinguished colleague, the senior
Senator from Arizona, Senator Goldwater.

I would like for the statement of Senator Goldwater, who is a
long-time personal friend of Justice Rehnquist to be included in the
record at this point.

[Senator Goldwater’s prepared statement follows:]

PREPARED STATEMENT OF SENATOR BARRY GOLDWATER

Mr. Chairman, 15 years ago I had the pleasure of introducing then Assistant At-
torney General William Rehnquist as a nominee to succeed Associate Justice
Harlan. Today [ have the great privilege of endorsing unequivocally the nomination
of Associate Justice Rehnquist to serve as Chief Justice of the Supreme Court.

Mr. Chairman, the original Magna Carta of 1215 declared the qualifications of a
Judge as follows: “We will not make justices . . . except from those who know the
law of the land and are willing to keep it.” (Chapter 45.) Half a millennium later,
James Wilson, one of the original Associate Justices of the Supreme Court and a
signer of both the Declaration of Independence and the Constitution, added to this
concise standard his instruction that “every prudent and cautious judge will . . .
remember, that his duty and his business is, not to make the law, but to interpret
and apply it.” (Lectures on Law, Part 2.)

To these criteria, might add the expectation that a nominee be a person of high
integrity and be free of any serious conflict of interest.

Mr. Chairman, Justice Rehnquist meets these tests perfectly. He is a man of evi-
dent excellence and his outstanding qualities have always been recognized by his
colleagues of the bar.

As a student, he graduated from Stanford University “with great distinction” and
as a member of Phi Beta Kappa. After acquiring a masters in history from Harvard,
he graduated first in his class at Stanford Law School, where he served as editor of
the Law Review.

As a private practitioner in Arizona for 16 years, where 1 knew the nominee per-
sonally, he achieved the highest rating Martindale’s Legal Directory can give an at-
torney. In 1971, he also received the American Bar Association’s highest rating of
professional competence, judicial temperament and integrity.

While serving on the Nation’s Highest Court, Justice Rehnquist has written 235
opinions for the court and participated in more than 60,000 cases, including peti-
tions for certiorari.

His outstanding record of service on the Bench, and his well reasoned analyses of
the law, prove beyond any doubt his fitness for the Office of Chief Justice. To use
Alexander Hamilton’s words in the Federalist Number 78, the nominee unites in
i:he character of a judge “the requisite integrity with the requisite knowledge of the
aw.

If it is true, as some commentators heve written, that Justice Rehnquist's Judicial
opinions display a concern for principles of federalism and for the intention of those
who drafted and ratified the Constitution, I believe this fact further commends the
nominee for service as Chief Justice.

Let us remember that the tradition of federalism was born in efforts to limit the
overbearing authority of parliament over representative assemblies in Colonial
America; and it has survived and remains today as a fundamental check on the con-
centliation in the central government of power dangerous to the liberties of the

ople.
peAl:Id, as to the second characteristic, I do not believe that any of us could fault a
member of the Court for possessing an abiding fidelity to the Constitution.

Mr. Chairman, I urge that you and the committee report faverably the nomina-
tion of William Rehnquist.

Senator DoLE. Also, Mr. Chairman, if I could include my state-
ment in the record. [t simply indicates that for those of us who
have personally known Justice Rehnquist over the years, we are
impressed by his judicial experience, and know of the hundreds of
cases he has been involved in and the over 200 majority opinions
that he has written. We are here to suggest that the President has
done well and to support his nomination.
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The CHAIRMAN. Without objection, the prepared statement of the
able majority leader will be placed in the record.
[The prepared statement follows:]

PREPARED STATEMENT OF SENATOR Bo Dove

Mr. Chairman and members of the committee: It is with the greatest of pleasure
that I am here to endorse and support the nomination of William H. Rehnquist to
be Chief Justice of the United States.

As a former member of this committee I have more than a little appreciation for
the staggering responsibility you have in receiving nominations for judicial appoint-
ments from the President and processing them expeditiously yet carefully. When [
first became a member of the committee in 1979, it became my job, as the newest
member, to participate in numerous confirmation hearings. This, of course, was at
the beginning of the last two years of the Carter administration, in which more
than 150 judges were confirmed.

This activity was the result of an omnibus judgeship bill in 1978 which created
153 new judgeships in addition to the usual 30 to 50 annual vacancies due to retire-
ments, resignations or death. Although I never was involved in a Supreme Court
nomination, there were all manner of other judicial appointments to consider. One
of the nominees that the committee approved at that time, Patricia Wald, just
i)ecagne the new chief judge of the Circuit Court of Appeals for the District of Co-
urmnba.

I mention this past history, because it seems relevant today. It seems to me that
again the committee faces a similar situation. There is a need to act expeditiously
yet carefully. Chief Justice Burger has announced his intention to retire from active
service on the court 8o as to be able to devote his full time and attention to the
Bicentennial Commission. In little more than a month the court will begin its active
preparations for the fall term. Although the court does not formally convene until
the first week of October, much work must be done prior to that date so that the
court can organize itself and prepare for the cases to be presented.

To enter this period without a full court would be to place that institution in
grave danger of falling behind in its vital work. For example, almost a thousand
petitions for certioran have accumulated at the Court over the summer months.
The Justices must vote on these petitions before the first week in October.

_There are 24 cases to be reviewed thoroughly before the October argument ses-
s10N.

As a former chairman of the Courts subcommittee, 1 have some appreciation of
the leadership role of the Chief Justice as the presiding officer of the Judicial Con-
ference of the United States. This group, which consists of the chief judges of the
several circuit courts of appeal and other judicial leaders, is the policy making body
for the Federal court system. Its fall meeting is scheduled for late September. A
lame duck Chief Justice would understandably be hesitant to exercise his or her au-
thority to do anything with a lasting effect, yet decisions have to be made.

Mr. Chairman, I recall Justice O’Connor’s initiation to the Court. It was made im-
mensely more difficuli by the fact that she was not confirmed until a few days
before the Court’s first conference. The members of the Court did not want to vote
on petitions without her participation. She was then faced with hundreds of peti-
tions aided only by memoranda prepared by other Justices’ law clerks. It is simply
not possible to be a fully participating member of the court under those circum-
stances. Judge Scalia, if confirmed substantially after the August recess, would be at
]a: major disadvantage, as would the rest of the Court waiting to see what would

appen,
is i6 not to suggest that the commiitee should short-circuit its deliberate proc-
ess. However, I suggest that the committee should make haste—carefully.

Since the President announced his intention to nominate Justice Rehnquist to
become Chief Justice and Antonin Scalia to be Associate Justice, millions of words
have been written tracing in great detail the public and private lives of these two
men. Of course, the committee itself has full hearing records since both have previ-
ously been subject to the confirmation process. In addition, both have produced vol-
umes of writtern opinions. Justice Rehnquist has authorized more than 200 opinions
in his decade and a half of the High Court.

Then, too, the committee has been made aware of the FBI background reports and
the various financial and ethics in government disclosures that have been made.

As 1 read the record and as I review the public life of William Rehnquist, I am
persuaded the President has made an excellent choice to succeed Warren Burger as
Chief Justice. He has the experience, temperament, wisdom and ability to be one of
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the great jurists of this Nation. It is not my place to restate or add te that which is
already before the committee. I simply want to endorse this nominee in the strong-
est possible terms.

Mr. Chairman, I also ask unanimous consent that the statement of the distin-
guished senior Senator from Arizona, Mr. Goldwater, be placed in the record at this
point. Senator Goldwater is unable to be here today. I know that Barry has always
felt very proud of Mr. Justice Rehnquist and helped him get his start in Arizona

litics many years ago. If he could have possibly been here today, he would have

T).

The CHAIRMAN. [ now call on the other Senator from Arizona,
Senator DeConcini.

STATEMENT OF HON. DENNIS DeCONCINI, A U.S. SENATOR FROM
THE STATE OF ARIZONA

Senator DeConcini. Mr. Chairman, and my distinguished col-
leages on the Judiciary Committee, let me assure you that this will
suffice for my opening statement and it is not a long one, so you
i:):;n applaud if you want to, or you can go to sleep, as the case may

I am honored to be here, to introduce to this committee, for those
of you who may not know, the Honorable William Rehnquist. He is
the President’s nomination, as you know, to be Chief Justice, as a
matter of fact, the 16th. Justice Rehnquist appeared before this
committee, as the record shows, some 15 years ago. He was con-
firmed by the U.S. Senate as an Associate Justice.

For that reason, I would like only to briefly outline Justice Rehn-
quist’s career as his credentials and achievements are already quite
well known to anyone on this committee, but I feel it important, at
this beginning point, that they be reiterated.

After growing up and attending high school in Milwaukee, WI,
William Rehnqguist enlisted in the U.S. Army and served in the Air
Corps as a weather observer from 1943 to 1946. After an honorable
discharge, he attended and graduated with distinction from Stan-
ford University.

During college he was elected to membership in Phi Beta Kappa.
He received a master’s of arts degree in Political Science from Har-
vard University in 1950. Justice Rehnguist finished first in his
class at Stanford Law School in 1952. After graduating from law
school he served as a law clerk for Justice Robert H. Jackson on
the Supreme Court of the United States until June 1953.

From 1953 until 1969, Justice Rehnquist worked at a variety of
firms in Phoenix, AZ, in private practice. In 1969 he was confirmed
by the Senate as Assistant Attorney General in charge of the
Office of Legal Counsel at the Department of Justice.

In 1971, at the age of 47, Justice Rehnquist’'s appointment to the
g:preme Court of the United States was confirmed by the U.S.

nate.

Justice Rehnquist has established a reputation in the last 15
years as an energetic, efficient, hard-working member of the Court.

He is widely acknowledged as a writer of exceptional ability. He
is well organized, and with polished opinions, with forcefulness of
logic and expression, long on collegiality, and organization, are a
requirement, Justice Rehnquist has it. I believe an immense talent
that he will bring to the Court will serve him well in the adminis-
tration of the Federal court system.
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I know he welcomes the opportunity to direct his talents and
energy to the duties of the Chief Justice. Mr. Chairman, I am very
pleased with the statement issued by the ranking member, our
friend and colleague, Joe Biden, to address this hearing with an
open mind, with a feeling that, certainly, there is a burden to
prove qualifications, but, to look at it without a predisposed judg-
ment as to this nominee.

Indeed, these are prerogatives that we all face, and a great re-
sponsibility, but I firmly believe that this man has proven, by his
expert conduct on the Court as an Associate Justice, that he can
fill the position that he has been nominated to. Thank you, Mr.
Chairman.

Also, I wish to place a letter in the record.

[Letter follows:]

PHOENIX, AZ,
July 29, 1986.

Dear DENNis: Thank you for your nice letter.

I notice in this morning’s paper they have the FBI investigating Bill Rehnquist’s
poll watching activities in the early 1960’s, and several very unfair statements have
been made by various individuals.

Could I ask you to read my letter to the Judiciary Committee.

As you know I am a Democrat but my politics has never influenced me as a news-
paperman and for man y years I covered politics for The Arizona Repubhc Histori-
cally—from the late 30’s when I started covering politics, until the 60°s when party
strength in Arizona became equalized—there were many rumors_ and accusations of
improper voting in South Phoenix, These rumors included such things as voting
dead people, voting people who had moved, wholesale registering and voting of illi-
terates, etc,

Starting in the 1950's, the Republicans started poll-watching and challenging in
that area. It was garticularly active when Dick Kleindienst was state chairman and
I think that is when Bill was active in the pazt.{ I remember the GOP was very
active with teams of poll watchers and as a result a good many irregularities were
uncovered and corre

I do not agree with Bill on some things but I must say this, and add that he
always was a fine gentleman and I don’t think he would unnecessarily harrass any
individual. At that time you had to be able to read the Constitution to qualify to
vote and I am sure some who could not read probably felt intimidated if they had
been registered.

Sincerely,
BEN AVERY.

The CHAIRMAN. Thank you very much, Senator DeConcini. The
distinguished and able Senator from V1rg1n1a Senator Warner.

STATEMENT OF HON. JOHN WARNER, A U.S. SENATOR FROM THE
STATE OF VIRGINIA

Senator WARNER. Thank you, Mr. Chairman, and members of the
committee. I shall follow the lead of the majority leader and
submit my statement for the record, but I would like to add that
we, in Virginia, are privileged to have him as a resident. I was hon-
ored to have my friend, of many years, ask that I appear on his
behalf today, and I think I can best summarize my view, and that I
think of the majority of Virginians, by saying that his judicial phi-
losophy is predicated on courage, and it ﬁas as its foundation the
Constitution of the United States.

Thank you, Mr. Chairman.

The CHairman. Without objection, the statement by the distin-
guished Senator from Virginia will be placed in the record.

[The prepared statement follows:]
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PREPARED STATEMENT OF SENATOR JOHN WARNER

Mr. Chairman, I am both pleased and honored to introduce Associate Justice Wil-
liam Hubbs Rehnquist to the Judiciary Committee for the position of Chief Justice
of the United States.

William H. Rehnquist was originally confirmed as an Associate Justice in 1971.
During his tenure as an Associate Justice, he has displayed a brilliant intellect and
is respected by his colleagues as one of the brightest judicial minds on the Court,

Since graduating first in his class from Stanford University Law School, he has
consistently maintained the highest standards of professionalism, and since 1971,
has proved to be a jurist eminently qualified for our highest court.

Justice Rehnquist’s unique combination of qualifications does not stop with his
legal acumen or his dedication to the Constitution. He is also known for his energet-
ic approach to his duties, and his congenial spirit. A Chief Justice possessing such
well balanced and admirable qualities will certainly make a strong, effective and
respected leader.

President Reagan described Justice Rehnquist as “sensitive to the role of courts,
attentive to rights specifically guaranteed in the Constitution, and a jurist of high-
est competence.”

Justice Rehnquist’s judicial philosophy beging with courage. He has faced the
most difficult issues before the Court with determination, placing his ¢onfidence and
trust in the Constitution, and never being afraid to defend even the most unpopular
position.

It is my hope that the Senate will strongly endorse President Reagan’s nominee
for Chief Justice of the United States.

The CHAIRMAN. We will now hear from the able and distin-
guished junior Senator from Virginia. Senator Trible.

STATEMENT OF HON. PAUL TRIBLE, A U.S. SENATOR FROM THE
STATE OF VIRGINIA

Senator TriBLE. Mr. Chairman, I thank you for this opportunity
to join my distinguished colleagues on this historic occasion, and I
am honored to be asked to join him in presenting to this commit-
tee, Justice Rehnquist.

Let me add very briefly to what has been said. Justice Rehnquist,
in my judgment, is an extraordinarily qualified choice for Chief
Justice. He is a man of formidable intellect who has consistently
demonstrated analytical rigor and wide-ranging scholarship.

During his tenure on the Court, Justice Rehnquist has been an
articulate and persuasive advocate of traditional constitutional in-
i;erpretation of federalism, individual liberty, and respect for the
aw.

1 enthusiastically support his confirmation and I urge this com-
mittee to act promptly, and positively, and I thank you.

The CHammMAN. So, I believe the record shows that the Chief Jus-
tice is endorsed by both Senators from Arizona, his original home
State—Senator Goldwater and Senator DeConcini—and by both
Senators from his resident State at present—from Virginia, Sena-
tor Warner and Senator Trible.

You gentlemen are now excused, if you wish to leave. We will
now return to the committee members, and the first, now, will be
Senator Mathias of Maryland.

Senator MaTtHias. Thank you, Mr. Chairman. One of the great
strengths of the Supreme Court is, of course, its stability. History
does not assess the record of the Court in 2-year, or 4-year, or 6-
year terms, but it studies it as a generation, or, even as an era.

Today, for the first time in 17 years, we stand on the threshold of
a new era in the history of the Supreme Court. The Judiciary Com-



13

mittee has before it today, the man whom the President has nomi-
nated. It is interesting to reflect: The man whom the President has
nominated as the first Chief Justice for the Nation’s third century.
The man who, in all likelihood, will be the first Chief Justice of the
21st century. And so I want to first congratulate Justice Rehnquist.
The President has nominated him for a post that has been filled by
only 15 other Americans in the whole history of the Republic.

I think in all candor, I should add te my congratulations my
hopes for good luck, because the scrutiny that this nomination re-
ceives will, and certainly should be very thorough, very exacting,
and perhaps, at moments, painful.

Few nominees have come before the committee with views that
are as well known as those of Justice Rehnquist. His philosophy is
generally known because his views are a matter of public record.
They are spread on pages of dozens of volumes of U.S. reports. It is
the committee’s duty to examine that record very carefully. But I
would say, Mr. Chairman, to our colleagues on this committee, I
think we ought to do it with some sensitivity to the principle of ju-
dicial independence.

Qur review of the nominee’s I1udicia1 opinions will be watched
very carefully by other Federal judges. I think these men and
women must remain confident that they will not be called upon to
account, at some future date, to the political branches of govern-
ment for decisions that they have rendered in court, even though
{;hey (1110 hope for greater opportunities for service in the judicial

ranc

Since the nominee already serves as an Associate Justice of the
Supreme Court, I would think that we should focus a part of our
review on the spec1fic responsibilities of a Chief Justice, responsi-
bilities as the head of the judicial branch of government, as well as
léis gtosition as the first among equals on the Bench of the Supreme

ourt.

Now, as to the former, the nominee, of course, has very big shoes
to fill. If confirmed, he will succeed a Chief Justice who has devot-
ed an extraordinary degree of attention to his institutional respon-
stbilities.

Chief Justice Burger has spoken very forcefully for the Federal
Bench, and, to a great degree, for the legal profession as a whole.
He has spoken on a wide range of topics of importance to the ad-
ministration of justice, and I think we will be particularly interest-
ed in Justice Rehnquist’s plans for building on this foundation. The
committee, I believe, should also explore the difficulties that the
nominee may confront as the leader of a court that shows some
signs of being increasingly polarized.

His ability to nurture consensus on the most pressing constitu-
tional issues before the Court may well be his most compelling
task, and his success in this endeavor will determine whether the
Court can effectively serve as the arbiter of constitutional contro-
versies.

The American people have reposed no more significant trust in
the Senate than the duty to pass upon the President’s choices of
the men and women who will serve on the U.S. courts.

In this instance, of course, the duty is even greater. The issue
before us is whether this nominee has the qualities of vision and
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leadership that the Nation expects of its Chief Justice, and that
will be particularly essential in the Chief Justice, whose duty it
will be, to lead the judicial branch of government into the third
century of the Republic. Thank you, Mr. Chairman.

The CrAirmaN. Thank you, Senator. The distinguished Senator
from Massachusetts. Mr. Kennedy.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.8, SENATOR
FROM THE STATE -OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman.

The confirmation of a Chief Justice of the United States is a
more important responsibility for the Senate than our action on
any other nomination to any other Federal office. And the vote we
cast on the Rehnquist nomination may be the most significant vote
any of us cast in this Congress. It may also be the most important
civil rights vote that any of us ever cast.

The Framers of the Constitution envisioned a major role for the
Senate in the appointment of judges, it is an historical nonsense to
suggest that all the Senate has to do is check the nominee’s 1Q,
make sure he has a law degree and no arrests and rubber stamp
the President’s choice.

The Virginia plan, the original blueprint for the Constitution
gave the legislature sole authority for the appointments of mem-
bers of the judiciary. James Madison favored the selection of judges
by the Senate. The provision ultimately adopted in the Constitu-
tion was a compromise described by Gouverner Morris as giving
the Senate the power to appoint judges nominated to them by the
President.

The original intent is clear—the Senate has its own responsibil-
ity to scrutinize judicial nominees with special care, and the high-
est scrutiny of all should be given to the person nominated to be
Chief Justice.

It is no accident that the Constitution speaks not of the Chief
Justice of the Supreme Court, but the Chief Justice of the United
States. As the language of the Constitution itself emphasizes, the
Chief Justice is more than just the leader of the Court. He symbol-
izes the rule of law in our society; he speaks for the aspirations and
beliefs of America as a Nation.

In this sense, the Chief Justice is the ultimate trustee of Ameri-
can liberty; when Congresses and Presidents go wrong under the
Constitution, it is the responsibility of the Supreme Court to set
them right. As first among equals among members of the Court,
the Chief Justice is chiefly responsible for ensuring that the Court
faithfully meets this awesome responsibility.

Presidents and Congresses come and go, but Chief Justices are
for life. In the 200 years of our history, there have been only 15
Chief Justices. The best of them, the greatest of them, have been
those who applied the fundamental values of the Constitution
fairly and generously to the changing spirit of their times.

With his famous dictum, “We must never forget that it is a con-
stitution we are expounding,” John Marshall shaped the Court in
the early years, and laid the groundwork for America to become a
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nation. Roger Taney failed the test and helped put the country on
the path to Civil War.

Charles Evans Hughes helped guide the country safely through
its severest domestic test of modern times, the upheaval of the
Great Depression. Earl Warren understood the central role of the
individual and helped guarantee that the civil rights revolution
would pursue a peaceful path.

Two hundred years of history have made the Chief Justice more
than the Chief Enforcer of the law, Chief Defender of the Presi-
dent, Chief Advocate for transient majorities in Congress, State leg-
islatures, and city councils. Equal justice under law also counts for
something, and so does the Bill of Rights.

Measured by these standards, Justice Rehnquist does not meas-
ure up. As a member of the Court, he has a virtually unblemished
record of opposition to individual rights in cases involving minori-
ties, women, children, and the poor. His views are so far outside
the mainstream, even of the Burger Court, that in 54 cases decided
on the merits, Justice Rehnquist could not attract a single other
Justice to his extremist views. Again and again, on vital issues,
such as racial desegregation, equal rights for women, separation of
church and State, he stood alone in 8-to-1 decisions, with all the
other Justices on the other side.

U.S. Law Week’s review of the past five terms of the Supreme
Court indicates that Justice Rehnquist voted against the individual
TT percent of the time in cases involving individual rights.

If unanimous decisions are excluded, where no plausible argu-
ment could be made against the individual, Justice Rehnguest
voted against the individual’s claim 90 percent of the time.

Another revealing statistic involves Justice Rehnquist’s dissents
from action on the Court rejecting review of lower courts’ decisions.
He has written or jointed opinions dissenting from the denial of
certiorari in over 70 cases, most of which involved individual rights
or issues of criminal law. With rare exceptions, the government
had lost below, and Justice Rehnquist argued that the Supreme
Court should hear the case.

Mainstream or too extreme? That is the question. By his own
record of massive isolated dissent, Justice Rehnquist answers that
question. He is too extreme on race, too extreme on women’s
rights, too extreme on freedom of speech, too extreme on separa-
tion of church and state, too extreme to be Chief Justice.

His appalling record on race is sufficient by itself to deny his
confirmation. When he came to the Supreme Court, he had already
offered a controversial memoranda in 1952 supporting school segre-
gation; he had opposed public accommodation legislation in 1964;
he had opposed remedies to end school segregation in 1967; he had
led the so-called ballot security program in the sixties that was a
euphemism for intimidation of black and hispanic voters. On many
of these issues, it now appears that Mr. Rehnquist was less than
candid with the committee at his confirmation hearing in 1971,

As a member of the Supreme Court, Justice Rehnquist has been
quick to seize on the slightest pretext to justify the denial of claims
for racial justice. His dissent in the Bob Jones University case sup-
ported tax credits for segregated schools. In Batson v. Kentucky, his
dissent supported the rights of a prosecutor to prevent blacks and




16

minorities from serving on a jury. In the Keyes case, his dissent
supported the view that segregation in one part of a school district
does not justify a presumption of segregation throughout the dis-
trict.

America can be thankful that in the difficult and turbulent years
since World War II, we have had a Supreme Court that has been
right on race, right on equal rights for women, right on apportion-
ment, and the separation of power, right on free speech, and right
on separation of church and state.

Imagine what America would be like if Mr. Rehnquist had been
the Chief Justice and his cramped and narrow view of the Constitu-
tion had prevailed in the critical years since World War 1I. The
schools of America would still be segregated. Millions of citizens
would be denied the right to vote under scandalous malapportion-
ment laws. Women would be condemned to second class status as
second class Americans. Courthouses would be closed to individual
challenges against police brutality and executive abuse—closed
even to the press. Government would embrace religion, and the
walls of separation between church and state would be in ruins.
State and local majorities would tell us what we can read, how to
lead our private lives, whether to bear children, how to bring them
up, what kind of people we may become.

In these ways and in 80 many others, a Court remade in the
image of Justice Rehnquist would make the Constitution, whose bi-
centennial we celebrate next year, a lesser document in a lesser
land.

It would no longer be the bold charter of freedom, equality and
justice that has made America great, but a structure for govern-
ment decree and bureaucratic efficiency, a structure so suffocating
to liberty that the Nation’s founders—the patriots who fought a
revolution to secure their freedom—would not recognize the reac-
tionary revolution we had wrought.

That is not a vision of America I can support, nor is it a vision
that the vast majority of our people would support. Justice Rehn-
quist is outside the mainstream of American constitutional law and
American values, and he does not deserve to be Chief Justice of the
United States. To paraphrase John Marshall, we must never forget
that it is a Chief Justice we are confirming,

The CHairMaN. The able and distinguished Senator from
Nevada.

STATEMENT OF HON. PAUL LAXAL'I", A U.S. SENATOR FROM THE
STATE OF NEVADA

Senator LaxaLr. I thank the Chairman.

I would like to join with the Chairman and the other members of
the committee in welcoming Justice Rehnquist on the occasion of
his confirmation proceeding.

When he joined the Court in 1971, Justice Rehnquist brought to
the bench a brilliance of intellect, an independence of thought, and
a soundness of judgment that superbly qualifies him, in my opin-
ion, to be the next Chief Justice of the United States.
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Any questions regarding his competence, his temperament, and
judicial outlook have certainly been answered in his 15 years on
the Court.

I believe that he is an excellent choice for the highest judicial
position in our Nation.

The occasion of these hearings, as my colleagues have indicated,
is an important one. The constitutional role of the Senate in the
confirmation process is that of an independent assessor of judicial
candidates. This is the time and the place for the important ques-
tions about the nominee to be asked and answered.

The hearings present the Senate and the American people with
the best opportunity to assure ourselves of the fitness of this man
for this appointment. The hearings should be thorough, and the
hearings should be fair. I am personally confident that they will
confirm my belief that the President chose the very best candidate
to be Chief Justice.

Justice Rehnquist, I welcome you to these hearings, and I wish
you well.

I thank the Chairman.

The CHAIRMAN. The able and distinguished Senator from Ohio,
Senator Metzenbaum.

STATEMENT OF HON. HOWARD M. METZENBAUM, A U.S. SENATOR
FROM THE STATE OF OHIO

Senator MerzenpaUM. Thank you, Mr. Chairman.

1 want to join my colleagues in welcoming Justice Rehnquist to
this hearing, and opportunity to discuss some of the issues concern-
ing the confirmation process with the Justice directly. I'm grateful
to him for taking the time to meet with me for that purpose.

In exercigsing our advice and consent role, the Senate has three
distinct obligations. We must evaluate the nominee’s competence;
we must assess his or her integrity; we must determine whether
the nominee will be faithful to the law and the fundamental values
upon which our constitutional system is based.

1 am not concerned about whether Justice Rehnquist is a politi-
cal conservative, Political philosophy should not be a determinant
in our evaluation. My principal concern is whether confirming this
nominee as Chief Justice could affect the basic constitutional pro-
tections that Americans have enjoyed: the right to a fair trial; pro-
tection from discrimination; the right to privacy; the right to prac-
tice religion free of government interference.

That is what this hearing is about—not one man, not a Presi-
dent’s choice, but the day-to-day rights and privileges of every
person in this country.

Frankly, there is cause for concern.

Some of the positions Justice Rehnquist has taken, both before
and after he went on the bench, suggest that he holds views so ex-
treme that they are outside the mainstream of American thought
and jurisprudence. In examining the record, we find that Justice
Rehnquist has been the sole dissenter 54 times, more than any
other sitting Justice, and to the best of my knowledge, more than
any other Justice in history.
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Justice Rehnquist has interpreted the first amendment doctrine
of separation of church and state to mean that a State can become
actively involved promoting religion. He has interpreted the Equal
Protection Clause to give only the most limited protection to
women, aliens who are legal residents, and indigents. He has inter-
preted the 14th amendment ban on discrimination to mean that pros-
ecutors can intentionally keep citizens off juries just because they
are black.

We also find a clear pattern in these decisions. If the issue in-
volves individual civil liberties, the individual is likely to lose. If
the issue involves a criminal defendant’s rights, the defendant’s
claim is likely to be denied. But if the issue is whether big govern-
ment is going to get its way, the result is likely to be that it will.

I find this last point particularly ironic, since conservatives pro-
fess to be in favor of limiting government control over our lives.

Supporters of this nomination will say that we should not consid-
er political philosophy. I agree. But constitutional extremism is dif-
ferent from a conservative or liberal political philosophy. Some
would argue that there is room on the Court for extremists, wheth-
er on the right, or on the left.

But it is not necessary to resolve that dispute here. The question
before us is whether this nominee, if he is an extremist, should be
Chief Justice.

The Chief Justice assigns the writing of opinions to individual
Justices. He presides at the opinion conferences. He is the Chair-
man of the Judicial Conference of the United States, He has over-
all responsibility for the administration of the judicial branch.

We must also consider the role of the Chief Justice in achieving
consensus on the most wrenching and difficult legal issues that
divide our Nation. Could a Chief Justice Rehnquist have brought
about a unanimous court in the Brown v. Board of Educotion case?

Could he have achieved consensus in a case similar to the one
which involved access to President Nixon’s tapes? The Senate must
take these questions into account.

As my colleagues have already pointed out, the record of the
Constitutional Convention shows clearly that the Framers intended
that the Senate play an important role in advising on and consent-
ing to Supreme Court nominations. I cannot accept the view that
the Senate must passively approve a nominee merely because he or
she is honest and legally competent, particularly for the position of
Chief Justice if the effect will be to revise fundamentally our con-
stitutional principles.

There is no doubt that the President should have wide discretion
to pick nominees. He won that right a year ago last November. But
there was no electoral mandate to repeal basic constitutional
values; there was no great cry throughout the land to cut back on
the Bill of Rights.

Mr. Chairman, my concern about this nomination goes beyond
particular legal interpretation. We must also consider the effect of
this nomination on the Court itself. The Supreme Court is perhaps
the most respected institution in our country. It is perceived to be
above the fray, the place where competing legal views are weighed
objectively and thoughtfully.
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That perception may be somewhat idealistic, but the perception
is probably as important as the reality.

We must avoid a Supreme Court which lurches toward the ex-
treme, whether that extreme be on the right or on the left. We
must aveid a Court which is too quick to toss aside long-established
precedent. We must avoid a Court which appears to decide the
most important legal issues of the day on the basis of personal ide-
ology, rather than a fairminded reading of the law.

And finally, serious questions have been raised about whether
Justice Rehnquist was involved in challenging or harassing voters
during the 1960’s, and whether he was straightforward in explain-
ing these activities to the Senate in 1971.

For this reason, Senator Simon and I asked the FBI to conduct a
thorough investigation. We also requested that appropriate wit-
nesses, 12 in number, testify before the committee. We expect that
they will appear.

We must resolve these factual issues fairly and completely.

Mr. Chairman, these concerns require that we give the most
careful and thorough consideration to the evidence that will be pre-
sented regarding this nomination.

Our highest obligation is neither to a single nominee, nor to the
President. It is to the Court itself, and more particularly to the
American people. Thank you.

The CHAIRMAN. The able and distinguished Senator from Utah,
Mr. Hatch.

Senator HatcH. Mr. Chairman, thank you so much. I ask unani-
mous consent that my full statement be placed in the record.

The CralRMAN. Without objection, that will be done.

[The prepared statement follows:]
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STATEMENT OF SEHATOR ORRIN G. HATCH

NOMTHATIOHN HEARING FOR WILLIAM H. REHWHQUIST
JULY 29, 1986

THANK YOU, MR. CHAIRMAN. ON DECEMBER 10, 1971, MR.
WILLIAM HURBS REHNQUEST WAS CONFIRMED AS THE 100TH JUSTICE
OF THE SUPREME COYRT OF THE UNITED STATES, THE MOST POWERFUL
JUDICTAL BODY I8 THE WORLD. THIS WAS A VERY SIGHIFICANT
OCCASION.

IT WOULD BE DIFFICULT ENDEED TD MENTIOM AW ASPECT OF
AMERICAN LIFE THAT HAS NOT BEEM SHAPED BY THE NINE LEGAL
SCULPTORS OF THE SUPREME COURT. JUST SINCE 1971, A
PRESIDENT HAS RESIGHNED, THE WORLD'S LARGEST
TELECUMMUNICAT[ONS COMPAMY HAS DISINTEGRATED, RULES FOR
CR]MI“AL TRIALS HAVE CHANGED, EVEN A TOWH'S ARILITY T0
DISPLAY A CRECHE HAS BEEW ESTABLISHED -- ALL BECANSE JUSTICE
REHKNOUIST AMD EIGHT OTHER IMDIVINGALS HAVE FOUND ENDURING
PRINCIPLES IN A WEATHERED PIECE OF PARCHMENT. [N FACT,
WHEREVER THE LAWS OF THIS HATION AND 1TS STATES REACH, WE
CAN PERCETVE THE HANDPRINTS OF THE HIGHEST COURT.

AS THE MATIQN’S THIRD CHIEF JUSTICE DECLARED IN MARBURY
V. MAD{SON, “OURS IS A GOVERNMENT OF LAWS, AND NOT OF MEN.”
THIS [S THE GEMIUS OF THE COMSTITUTION -- THAT AMERICANS DO
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NOT OWME THEIR HIGHEST LEGAL ALLEGIANCE TO ANY PERSON, NO
MATTER HOW TRYUSTED AND TRUSTWORTHY, BUT TO THE CONCEPT OF
LIBERTY EMBOBIED IN LAW. CHIEF JUSTICE JOHM MARSHALL, IN
THAT SAME PIVOTAL CASE, EMPHASIZED THE VITAL MISSION OF THE
JUBICIARY WITHIN THES INSPIRED COMSTITUTIONAL SCHEME WITH
THE WORDS: "IT 1S EMPHATICALLY THE PROVINCE AND DUTY OF THE
JUDICIAL DEPARTMEHT TO SAY WHAT THE LAW IS." [IM OTHER
WORDS, THE CONFIRMATION OF JUSTICE REHNQUIST WAS ONE OF THE
MOST [MPORTANT GOVERNMENTAL ACTIONS OF THAT ERA. HE WAS
APPOINTED A “KEEPER OF THE COVEMANT,” A PROTECTOR OF THE
AGREEMENT BETWEEN THE GOVERNMENT AND THE GOVERNED.

JUSTICE REHNGUIST WAS REMARKABLY PREPARED AND QUALIFIED
FOR THAT MISSION IN 1971. HE HAD RECEIVER A M.A. FROM
HARVARD, SCORED A 99.6 OUT OF 100 ON THE LAW SCHOOL APTjTHRE
TEST, AND GRADUATED FIRST IN HIS 1952 LAW SCHOOL CLASS. A
CLASSMATE, SANDRA DAY, NOW ASSOCIATE JUSTICE O'CONNOR,
RECALLS THAT WILLTAM REHNOUIST WAS “HEAD AND SHOULDERS ABOVE
ALL THE REST OF S [N TERMS OF SHEER TALENT AND ABILITY.”
MOREOVER HE WON A COVETED SUPREME COURT CLERKSHIP AND SERVED
AS AN ASSISTANT ATTORMNEY GEMERAL BEFORE ASCENDING TO THE
BENCH.

SIHCE THAT TIME, JUSTICE REMNOUIST HAS PROVEN A MATCH
FOR THE AWESOME TRUST PLACED IN HIM BY THE PRESIDEMCY, THE
SENATE, AND THE PEOPLE OF THE UNITED STATES. A 1985 NEW
YORK TIMES ARTICLE STATES THAT "REHNQUTIST STANDS OUT* FROM




22

AMONGST HES COLLEAGUES ON THE COURT. ESTEEMED UNLVEKRSIIY UF
VIRGINIA LAW PROFESSOR, A. E. “DICK” HDWARD, COMMENTED WELL
OVER A YEAR AGD THAT “/JUSTICE REHNQUIST/ HAS A CLAIN TO THE
LEADERSHIP ROLE OM THE COURT."™ PROFESSOR HOWARD ALSO NOTED
IN A RECENT ABA JOURMAL THAT "PERHAPS N0 JUSTICE AT THE
COURT GENERATES MORE GENUENE WARMTH AND REGARD MOMG BOTH HIS
COLLEAGUES AN OTHERS WHO WORK AT THE COURT." THIS
ASSERTION [S CONFIRMED BY JUSTICE WILLIAM BRENNAN WHO, [N
RESPONSE TO A PRESS INQUIRY, STATED THAT JUSTICE REHNQUIST
WOULD MAKE A "SPLENRID CHIEF JUSTICE.”

PRESIDEMT REAGAN 1S TO BE COMMENDED FOR RECOGNIZING
THESE MARVELOUS QUALITIES IN JUSTICE REHNQUIST AND
APPOINTING HIM T0 BECOME THE 16TH CHIEF JUSTICE OF THE
UNITED STATES. PERHAPS NO OTHER INDIVIMJAL TODAY WOMLD
GRACE MORE THE ERMINE WORN BY CHIEF JUSTICES JOHH MARSHALL,
SALMOH CHASE, WILLIAM H. TAFT, AND WARREN BURGER THAN
JUSTICE WILLIAM H. REHNQUIST.

FE T MAY, MR. CHAIRMAM, | WOULD LIKE TO COMMENT JUST
BRIEFLY OM THESE CONFIRMATIOH PROCEEDINGS.  AS WE ALL XNOW,
THE COMSTITUTION CONTAINS HO EXPLICIT STANDARD FOR
NOMIMATION PROCEEDINGS. ARTICLE IIT DEFINING THE ROLE OF
THE JUDICIARY AND ARTICLE VI REQUIRING JUDGES TO TAKE AN
OATH TO UPHOLD THE COMSTITUTION SUGGEST A STANDARD
APPLICABLE TO THE PROPER ROLE OF THE COURT AND THE ABILITY
OF CANDIDATES TO FULFILL THE OBLIGATIONS OF SERVING OM OUR
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HATEON'S HIGHEST TRIBUMAL. THESE PROVISIONS MOTE THAT A
JUDGE'S DUTY (S TO NECINE CASES AND CONTROVERSIES [4 ACCORD
WITH THE COHSTITUTION AND LAWS OF THE UNITED STATES. SIHCE
JUDGES ARE OBLIGATED TO FiND, AND NOT MAKE, THE LAW, THEIR
PERSTHHAL VIEWS ON THE POLITICAL OR SOCTOLOGICAL MERITS OF At
ISSUE HAVE LITTLE RELEVANCE TO INQUIRIES ABOUT JUDICEAL
QUALIFICATIONS.

MOREGVER SINCE JUDICIAL CANDIDATES, AND PARTICULARLY
SITTING JUDGES, OWE THE MATION A DUTY TO AVOID PREJUDGING
{SSUES, IT IS INAPPROPRIATE FOR THEM TO PRESUME TO GUESS IN
THE ABSTRACT HOW THEY MIGHT DECIDE A SPECIFIC [SSHE IW ITS
FACTUAL COMTEXT. [M SHORT, MR. CHATRMAN, THE OFFICE HE NOW
HOLDS AND THE OFFICE TO WHICH HE MAY ASCEND REOUIRE JUSTICE
REHMOUTST TO REFRAIN FROM SPECIFIC ANSWERS TO SOME
QUESTIONS. 1 MENTION THAT TO ASSURE MY COLLEAGUES AND OTHER
WITNESSES THAT JUBICTAL DUTY, MOT ANY DESIRE TO EVADE, MAY
PROMPT THE JUSTECE TO AVOLD RESPONDIMG T0 SOME [NAPPROPRIATE
IMQUERTES. FRAMKLY, [F THIS COMMITTEE DR ANY CITIZEN WANTS
TO KHOW HOW JUSTICE REHNQUIST DECIDES QUESTIONS, HIS LEGAL
OPINIONS ARE AVATLABLE FOR ALL TO SEE IN 70-0DI VOLUMES OF
THE UMITED STATES REPORTS.

OHE FURTHER POIHT, MR. CHATRMAN, WE ARE ALL AWARE THAT
MANY QUESTIONS HAVE BEEW RAISED ABONT THIS NOMINATION WHICH
DATE BACK SEVERAL DECADES. NOT ONLY BO MAHY OF THESE
ALLEGED COMCERNS PREDATE JUSTICE REHNGUIST'S 1971
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COMFIRNATION, MAMY RELATE TO HIS CLERKSHIP |4 1952. JUST To
PUT THESE EVENTS [N THEIR PROPER PERSPECTIVE, [ THINK IT IS
TMPORTAHT TO HOTE THAT AT THAT TIME THE HOOLA HOOP WAS STILL
A DECADE FROM 1TS HEYDAY. “BOMANZA” AND THE “MOUSEKETEER
CLUB" WOULD HOT APPEAR FOR MAMY YEARS. [H FACT, TV HWAS
STILL A LUXURY FOR MOST AMERICAN HOMES. CARMAKERS WERE NOT
DESIGHING MINI-VANS, BUT CONVERTIBLES WITH ENORMOUS
TATLFINS. FINALLY AND MOST SHOCKING OF ALL, STROM THURMOND
WAS STILL A MISGUIDED DEMOCRAT AND HAD MOT YET EMBARKED 0N
HIS SENATE CAREER. [MAGINE A SENATE WITHOUT STROM THURMOND
AND YOU CAN IMAGINE THE RELEVAMCE OF THESE ACCOUMTS.

! HOPE YOU WILL PARDON ME FOR LOWERIMG THE TENOR OF THIS
ESTEEMED PROCEEDING FOR A MOMENT. [ WOULD, HOWEVER, LIKE TO
CONCLUDE ON A HIGHER NOTE. THE IMPORTANCE OF THIS
PROCEEDING IS ILLUSTRATED BY THE OBSERVATION OF ALEXIS DE
TOCQUEVILLE THAT “SCARCELY ANY POLITICAL QUESTION ARISES [N
THE GHITED STATES THAT IS NOT RESOLVED, SOONER OR LATER,
[NTO A JUDICIAL QUESTION.* 1 WOULD ONLY ADD THAT IN THIS
ERA WHEN MAMY SUPREME COURT PRONOUNCEMENTS ARE NEBATED I[N
CONGRESS THAT SCARCELY ANY LEGAL QUESTION ARISES THAT 1S MOT
SOON A POLITICAL QUESTION. THE LEGAL HISTORY OF THIS
NATION, THE DAILY LIVES OF ITS CITIZENS, AND THE FUTURE
AGENDA OF BOTH COMGRESS AND THE COURT MAY WELL BE SHAPED BY
TODAY'S EVENTS.
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THE SUPREME COURT WILL {NEVITABLY BE EMSNARLED [N THE
GREAT OUESTIONS OF OQUR GEMERATION. [INDEED JUSTICE HOLMES
NOTED THAT THE OMLY PEACE FQUNDN AT THE COURT (S THE UNEASY
STILLMNESS FOUND AT THE EYE OF A HURRICANE. 1 AM GRATEFUL
THAT PRESIDENT REAGAN HAS CHOSEN AN INDIVIDUAL OF THE
QUALITY OF JUSTICE REHNQUIST TO GUIDE THE COURT THROUGH
COMING STORMS.
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STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

[ f_Se.n.;:lltor Hatcr. I would like to make just a few comments before
inigh.

I might say that I think Justice Rehnquist has a remarkable
record, and a remarkable reputation, a tremendous wit, brain and
ability to bring about consensus, and of course, so many other
things that even his more liberal colleagues have agreed to.

He has proven a match for the awesome task placed on him by
the President, and, I believe, the Senate and the people of the
United States of America. In 1985, a New York Times article said
that Rehnquist stands out among his colleagues on the Court.

Esteemed University of Virginia Law Prof. A E. Dick Howard,
one of the true constitutional experts in this country, commented
well over 1 year ago that Justice Rehnquist has a claim to the lead-
ership role on the Court. Professor Howard also noted in a recent
ABA Journal that perhaps no Justice of the Court generates more
genuine warmth and regard among his colleagues and others who
work at the Court.

This assertion is confirmed by Justice William Brennan, who in
response to a press inquiry stated that Justice Rehnquist would
make a, quote, splendid Chief Justice, unquote.

I would say a particularly fine remark coming from someone
with whom Justice Rehnquist has differed so much in the past.

If I may, Mr. Chairman, I'd like to comment just briefly on these
confirmation proceedings. As we all know, the Constitution con-
tains no explicit standard for nomination proceedings. Article III,
defining the role of the Judiciary, and article IV, requiring judges
to take an oath to uphold the Constitution, suggests a standard ap-
plicable to the proper role of the Court and the ability of candi-
dates to fulfill the obligations of serving on our Nation’s highest
tribunal.

These provisions note that a judge's duty is to decide cases and
controversies in accordance with the Constitution and laws of the
United States. Since judges are obligated to find and not make law,
their personal views on the political or sociological merits of an
issue have little relevance to the inquiries about judicial qualifica-
tions.

In that regard, I have been interested in some of the comments
by some of my colleagues regarding Mr. Justice Rehnquist’s dis-
senting role. I might add that in his 14-year tenure he has dissent-
ed 54 times. Now, his voting record over the vears has been
matched in its consistency only by Justices Thurgood Marshall and
William J. Brennan, Jr. I might add that Justice Rehnquist is not
the greatest sole dissenter on the current Court. During the period
in which they have overlapped, Justice Stevens has had 51 sole
merit dissents for the last 10 years, and he has dissented alone far
more times than Mr. Justice Rehnquist, who had 40 such dissents
over the same period.

Justices Marshall and Brennan have been in dissent by them-
selves hundreds of times during their tenure. I think that stands
them good; if they believe that strongly, they ought to stand up for
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their points of view, and what they believe the Constitution to be
and the laws to be.

Historically, Justice Harlan's 56 sole dissents in the 7-year period
between 1961 and 1967 can be compared with Mr. Justice Rehn-
quist’s fewer dissents over a period twice as long.

1 might add that Mr. Justice Rehnquist has been in the Court
majority far more than several other Justices on the Court. So 1
find it a little bit surprising that these issues would even be raised
in the way that they've been raised. Since 1980, for example, Jus-
tice Brennan has voted for the lesing side almost twice as often as
Mr. Justice Rehnquist. The moderate, Justice Stevens, has been the
most frequent dissenter on the current court, as I have mentioned.

There are many other points that I think you could make on
here, but let me just say that Mr. Justice Rehnquist has voted with
the Court majority in the overwhelming bulk of the Court’s cases,
and especially in recent terms where he has been in dissent far
fewer times than other Justices on the Court, and in particular,
Justices Brennan and Marshall, who I have mentioned, and
Stevens.

Now, I might add that indeed he has, over the last four terms,
written more opinions on behalf of the full Court, that is, more
opinions for the majority, than has any other Justice. And that’s
something that can’t be ignored. And some of these assertions here
today are somewhat ridiculous.

Just back to some of the reasons for these particular confirma-
tion proceedings. Since judicial candidates, and particularly sitting
justices or judges owe the Nation a duty to avoidp prejudging issues,
it is inappropriate for them to presume to guess in the abstract
how they might decide a specific i1ssue and its factual context.

In short, Mr. Chairman, the office he now holds, and the office to
which he may ascend require Justice Rehnquist to refrain from
some specific answers to some questions. I mention that to assure
my colleagues and other witnesses that judicial duty, not any
desire to evade, may prompt the Justice to avoid responding to
some inappropriate inquiries.

Frankly, if this committee or any citizen wants to know how Jus-
tice Rehnquist decides questions, then his legal opinions are avail-
able to all of us to see in the 70-odd volumes of the U.S. Reports.

One further point, Mr. Chairman. We are all aware that ques-
tions have been raised about this nomination which date back sev-
eral decades. Not only do many of these concerns predate Mr. Jus-
%:ngehnquist’s 1971 confirmation, many relate to his clerkship in

Now, just to put these events in their proper perspective, 1 think
it is important to note that at that time the hoola hoop was still a
decade away from its heyday, Bonanza and the Mouscateer Club
would not appear for many years. In fact, TV was still a luxury for
most American homes. Car makers were not designing minivans
but convertibles with enormous tailfins, and finally and most
gshocking of all, Senator Thurmond was still a misguided Democrat.
[Laughter.]

And he had not yet embarked on his Senate career. Now, imag-
ine the Senate without Strom Thurmond and you can imagine the
relevance of these aceounts.

65=-953 0 - 87 - 2
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I hope you pardon me for lowering the tenor of this esteemed
proceeding for a moment, but I would, however, like to conclude
on a higher note.

The importance of this proceeding is illustrated by the observa-
tion of Alexis De Tocqueville that, quote, “scarcely any political
question arises in the United States that is not resolved sooner or
later into a judicial question.”

I would only add that in this era when many Supreme Court an-
nouncements and pronouncements are debated in Congress that
scarcely any legal question arises that is not soon a political ques-
tion sometimes for us to resolve.

The legal history of this Nation, the daily lives of its citizens, the
future agenda of both Congress and the Court may well be shaped
by today's events.

The Supreme Court will inevitably be ensnarled in the great
questions of our generation, and indeed, Justice Holmes, one of the
all-time great justices, noted, and by the way a lone dissenter
many, many times, noted that the only peace found at the Court is
the uneasy stillness found at the eye of a hurricane.

I am grateful that President Reagan has chosen this individual,
an individual of the quality of Mr. Justice Rehnquist, to guide the
Court through the coming storms, and I think, Mr. Justice Rehn-
quist, you have the respect of most all of us, whether we agree or
disagree with you. You have stood up and you have done what you
believe is correct under the Constitution, and I believe that Senator
Metzenbaum outlined those three points.

When it comes to competence, when it comes to integrity, when
it comes to faithfulness to the law, I believe you have a plus in all
three of those areas, and I believe the majority of the American
people believe it, too.

I think it is time that we quit attacking everybody who comes
before this committee and stop the character assassgination that has
been going on, It is fair to ask legitimate questions. It is fair to dis-
agree on particular cases of law, but I think it’s time to stop the
politics and do what is right for the Supreme Court and this coun-
try. It is undignified to do otherwise.

Welcome to the committee. I hope it will be a better experience
than it portends to be.

The CHAIRMAN. The able and distinguished Senator from Arizo-
na, Mr. DeConcini.

Senator DeConciNi. Mr. Chairman, I will just add my welcome to
Justice Rehnquist here today and yield to the Senator from Ver-
mont. I have already made a statement on behalf of the Justice.
Le’.l;hhe CHAIRMAN. ’I‘ie distinguished Senator from Vermont, Mr.

.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM
THE STATE OF VERMONT

Senator Leany. Thank you, Mr. Chairman.

Mr. Chairman, I think it would probably be safe to say that were
it not for these hearings, Justice Rehnquist and I would probably
both be where in this time of the year we both would rather be and
that is Vermont.
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The Justice has a home there with all due respect to Dennis,
used during the summer as compared to, I guess, Arizona in the
wintertime.

The hearings we begin today, Mr. Chairman, are really among
the most important that we as Senators are ever going to attend.
At the close of these hearings, each Senator is going to have to
decide whether or not he thinks it is in the best interest of this
Nation to confirm Justice Rehnquist as the new Chief Justice.

I have respect for Justice Rehnquist and a personal liking for
him. I will not make up my mind about whether to vote for his
confirmation until the conclusion of these hearings. I think that is
the reason for the hearings.

And it is also because I believe as Senators we have a solemn
constitutional duty to give this nominee the very closest scrutiny
on a wide range of qualifications and standards, and that duty
arises directly from the Senate’s unique responsibility to advise
and consent in judicial nominaticns specified under article II in
section 2 of the U.S. Constitution.

The intent of the Framers in adopting the appointments clause is
clear from the records of the Constitutional Convention, and the
Senate obligation is clear. We are not a rubber stamp for any
President nor should we be nor does the Constitution ask us to be.
In fact, it is quite the opposite.

We each have a duty to sift through the facts and decide whether
a nominee is fit to sit on the bench. We should ask ourselves what
some of the things are that we should look for in a nominee.

The Constitution places no restrictions on the factors that the
Senate should take into accounting in confirming a judge, but I
think our responsibility demands above all the standards we need
to employ, the standard of excellence.

A nominee must be a person of high moral character, of integri-
ty, who has demonstrated intellectual capacity and a fundamental
understanding of the law. He or she must promise and convince all
cS>f us that he or she will uphold the Constitution of the United

tates.

A nominee has to be competent. He or she must bring to the
Court experience, ability, keen awareness, judgment, sound legal
skills, and ability to write legal judgments well. But perhaps most
impo;ilsantly a nominee must have the capacity to be fair and im-
partial,

There’s been recent debate about whether or not a nominee’s
philosophy or ideology should be considered. Well, judicial candi-
dates do not reside in a vacuum. They have judicial philosophies
and policy views. A President does not nor should a President
ignore these factors in the nomination process.

Our country has a long history of Presidents taking the views of
nominee’s into account, both liberal and conservative Presidents,
both Democrats and Republicans. But the Senate also has an af-
firmative responsibility to consider a nominee’s philosophy. Indeed,
we'd be remiss if we did not scrutinize a nominee’s views.

Our Constitution is a living document. That’s part of its strength
and its durability. In order for it to be responsive to new challenges
of an ever<hanging Nation, our Supreme Court justices must like-
wise be responsive.
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If any Senator feels that a judicial nominee is s0 committed to a
particular agenda that the nominee would not be fair and impar-
tial, if he or she feels that the nominee would not protect funda-
mental rights of Americans, if he or she believes that the nominee
would fail to respect the prevailing principles of constitutional law,

\that Senator not only has the right, that Senator really has a
worn duty to reject the nominee,

And during the consideration of Justice Rehnquist’s nomination,
each of us is going to have to evaluate the nominee, We will have
special questions to answer pertinent to his nomination as Chief
Justice. Can he carry out the administrative functions of that
office? Can he exercise the requisite leadership?

We have, as Senators, a solemn responsibility that will affect this
Nation, not only now, but way, way into the future, and will re-
quire our very best judgment, our most powerful scrutiny.

The Constitution demands no less nor would Justice Rehnquist
expect any less from the U.S. Senate.

The CHairMAN. The able and distinguished assistant majority
leader, Senator Alan Simpson of Wyoming.

STATEMENT OF HON. ALAN K. SIMPSON, A U.S. SENATOR FROM
THE STATE OF WYOMING

Senator StmpsoN. Thank you, Mr. Chairman.

We're honored to welcome to the committee today, Bill Rehn-
ﬁuist and his fine wife and family. It is a pleasure to have you

ere.

It is a privilege for me to join with my colleagues in reviewing
the career and the qualifications of the man nominated to be the
16th Chief Justice of the United States, a rather small number for
a 210-year-old Nation. So we should be ever conscious of the impor-
tance of these proceedings and the long-term effect of this nomina-
tion upon the U.S. judicial system.

I think accordingly then that we must be very careful and alert
to our duty to conduct these proceedings in a fair and balanced and
civil fashion, seeking light and not heat, seeking information and
not confrontation.

President Reagan was elected by a large majority. That has been
discussed, he is one of our most popular Presidents. He has the
right and the obligation to nominate qualified men and women
who share the philosophy of this President.

There are also some troubling indications that I see publicly and
privately—that events that occurred 20, 25, 35 years ago will be fo-
cused on here—possibly to the exclusion of this man’s distinguished
career on the bench since 1971.

I would hope we might receive the information which we are
about to be presented as if it were fresh and timely and current
and not yet displayed to the public. Then let us form our opinions
about that information without the taint of what we called in the
law business, ‘“pretrial publicity.” I have seen a lot of that manu-
factured around this burg these last few weeks.

Let us not neglect that extraordinary record which Justice Rehn-
quist has fashioned over his career, both before 1971 and after his
appointment: The degrees at Harvard and Stanford where he grad-
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uated first in his class—that escaped me in my legal student days,
I may add; a policy position with the Department of Justice, confir-
mation to the Supreme Court by a Judiciary Committee whose ma-
jority party was not sympathetic at all to the nominee’s legal phi-
osophy. I think we want to remember that rather carefully.

Then, once on the Court, a widespread reputation as a man of
legal brilliance and judicial integrity and unmatched lucidity of
reasoning.

But, after all of that, hang on tight because here we go again.
You saw the security there at the door. That is where they check
you out, and actually Ithink they check the Constitution out there
at that door, too. That is where witnesses check it in.

You will have to ask Ed Meese and Brad Reynolds and Mr.
Manion. You are ready for this, I know. You have been out to Wyo-
ming, and this week they have frontier days. This process will be
much like coming out of chute No. 4 on a hull at frontier days. You
will be ready for that.

It is not as bad as the CSU-Wyoming football game which you
went to last fall, but here you are still going to see things that are
called loose facts, maybe no facts. You are going to see hearsay—
which we do not even call hearsay evidence. We leave off evidence.
We just call it hearsay. That is the worst kind.

You will see nastiness and hype and hoorah and maybe even a
little of hysteria. This is that other branch. We are not bound by
the strictures of the law. The niceties and the nuances of the law
are not always found in these surroundings, sadly enough. That is
why we try to remove judges from politics.

Those are things we try to do because it is better for them. Who
would want to go through it? You are headed into a process where
appetite and ambition compete openly with knowledge and wisdom,
a very imprecise operation I can assure you.

I know {(;u are ready for all that. I think of Rudyard Kipling and
his remarkable poem “If,” which is worth reading whether you are
27 or 57 or whenever. One of the lines is, “If you can bear to hear
the truth you have spoken twisted by knaves to make a trap for
fools.” You will need that one.

You must be ready to hear and listen—with these lights in your
face and people watching—to listen and hear that you are a racist,
an extremist, which has already been suggested time and time
again clearly, a trampler of the poor, a sexist, a single dissenter,
whatever that is, an unwell man, a crazed young law clerk who is
about two tacos short of a combination plate, and a violator of the
sacred ballot when all you were doing is what every Democrat and
Republican at this table has done. It is called ballot security and
appearing at the polls. We have all done that as politicians, young
politicians.

Here it all comes, a violator of the sacred ballot, an assassin of
the first amendment. And yet 35 or 30 or 20 years age was a very
different time. A snapshot of another era. Civil rights in 1952: That
was a very different time before Brown; before the 1964 Civil
Rights Act that was passed in this Senate in a dramatic fashion.

And there is one for you. There are men in this present Senate
on both sides of the aisle who voted against that. Are they less hon-
orable because they were on the other side of the Civil Rights Act?
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Why do we ask a higher standard of them or a higher standard of
a 27-year-old law clerk? Interesting issue, but it will come.

Well, I would hate to go back and drag up all my old red wagons.
I was always in trouble. When something happened in my home-
town, the cop car drove up to our house. It was a ritual, an abso-
lute ritual. My mother gasped, my father sighed.

The collected mumblings and memos of Al Simpson 35 years ago
would be grotesque because change is the essence of life and creep-
ing maturity is what we all had best be involved in. If I had not
changed I would have been in the clink, and that is for sure. Check
that record. It is a dazzler.

I am a birdwatcher here. I love this place. I love the Senate, but
you are going to get a spirited exercise. I warn you of a bird of prey
which is not in the Senate, and I describe it ornithologically. I have
described it before; be on the lookout for them.

They are described best as a bug-eyed zealot, heavylided, charac-
terized by ruffled feathers and a pinched bill. They scratch for and
dig up dusty facts from old dirt, and then make a continual thin
whining noise whenever the President pulls one of his appointees
out of the bag.

You want to watch for them. They are endemic to the process
and a little spooky to observe, and they are out here right now. I
have seen some of them today perched on the edge of their roost
waiting to gin up more stuff as soon as we get to them here today.

So, I say to you, sir, it is a pleasure and distinct privilege to have
you here and I know you are ready for this. It is an exercise which
18 not pleasant, and I hope that we will remember that you are a
sitting Supreme Court Justice of the United States of America, not
somebody that wandered in to be approved to the Federal bench in
some State, district, or circuit court. You ought to receive that due
acknowledgement.

We should review your work product carefully, exceedingly care-
fully, but we should not delay these proceedings unduly in a search
aimlessly to get this man, and I will be proud to be a part of a swift
and well-deserved confirmation of you as the 16th Chief Justice of
the United States.

The Nation will be well served by you, sir. You are a splendid
gentleman. I have no further comment.

The CHAIRMAN. The able and distinguished Senator from Ala-
bama, Judge Howell Heflin.

STATEMENT OF HON. HOWELL HEFLIN, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator HerLIN. First, I would like to welcome you personally to
this hearing as well as your wife and family. I am not here to con-
demn you or to praise you but to try to endeavor to do my duty
fairly and justly. I approach these committee hearings with a sense
of awe, It 18 a privilege to participate in the process of nominating
an individual who will probably become only the 16th Chief Justice
in American history.

There have been only 15 before him during the 210 years of this
Nation’s existence. I feel a deep and an abiding sense of responsi-
bility because, while it is a privilege, it i5 also a power, one man-
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dated by the Constitution to advise and consent on judicial nomina-
tions.

It is an awesome obligation to the Court and to the people. If it
can truly be said that justice is our ultimate goal and that justice
is indispensible for the survival of our free republic, then we can
best assure and maintain it by exercising extreme diligence in
selecting individuals who will care for our Constitution as its
custodian.

The task that brings us here today is an important one. It is the
process by which a branch of government renews itself, a process of
regeneration, of pumping new blood into the life of a great and
vital institution.

Hopefully, our system of justice will profit from a transfusion of
energy and innovative ideas as well as from a new pacemaker.
Some may question the analogy of new blood since Justice Rehn-
quist has served on the Court for the past 14 years.

But today, we are considering Justice Rehnquist for a different
position, Chief Justice of the United States. While he will continue
to serve on the Supreme Court, he will also, if he is confirmed, be
assuming a new and extracrdinarily important leadership responsi-
bility to America’s system of justice.

One might say that a more appropriate analogy of the confirma-
tion of a Chief Justice would be the changing of the guard, the
passing of the leadership role from one Chief Justice to another.

For the past 17 years Chief Justice Warren Burger has labored
strenuously to improve and modernize our entire judicial system.
His efforts have met with a tremendous degree of success.

If Justice Rehnquist is confirmed, I hope he will continue to im-
prove the organization, the structure and the efficiency of State
and Federal courts.

The independence of our judiciary is measured only by the
strength of its parts. While it is manifestly important to thorough-
ly examine this nominee’s qualifications and the role that he will
assume as Chief Justice, it is also fitting and proper that we take
note of the critical role that the Supreme Court plays in our
system of segregated powers.

I have always believed that the establishment of the Supreme
Court was the crowning marvel of the wonders wrought by the
members of the Constitutional Convention almost 200 years ago.

The creation of the Supreme Court with its appellate powers was
the greatest conception of the Constitution. No product of govern-
ment either here or elsewhere has ever approached its grandeur.

It would be impossible for the members of this committee to take
the task at hand too seriously. The Court itself, in the position for
which Justice Rehnquist has been nominated, has no parallel in
ancient or modern times; no other court has been vested with such
high prerogatives.

Its jurisdiction extends over sovereign States as well as over the
humblest individuals, but it should not encroach upon the reserved
rights of the States or abridge the sacred privilege of local self gov-
ernment.

It is my hope that each member of the Supreme Court will never
let individual freedom be the price of justice, but rather the result.
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Justice Rehnquist, you were once asked in an interview what
qualities should a Supreme Court justice possess. You responded in
part with a quote from Cicero,

‘“He saw life clearly and he saw it whole.”

It is my hope that you will consider the immense duty being pro-
posed to be entrusted to you, that you will remember that you are
no longer just a lawyer, no longer just a judge, no longer just an
administrator. If confirmed you will become the Chief Justice of
the United States,

While your major responsibility will be to the work of the Court,
your leadership cannot help but impact upon the entire American
gystem of justice. Look to your duty clearly as a whole.

There is much to be done. It is an awesome responsibility, an ar-
duous task but an appropriate demand for the Chief Justice of our
Supreme Court. There i8 no higher honor in the Judiciary, but
while it is a position of strength, it is also cne of humility.

In effect, you are a servant to many masters, the Supreme Court,
the Federal courts, the State courts, and the American public.
Serve them all well, all fairly, all equally, and your legacy will not
on’}y be compelling but complete. Good luck.

he CHAIRMAN. The able and distinguished Senator from lowa,
Mr. Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF 10WA

Senator GrassLEY. Thank you, Mr. Chairman.

Today this committee begins one of its most solemn duties, and
although the full Senate must ultimately act on this nomination,
this committee has the obligation to build a record and to conduct
the most in-depth inquiry that we can.

Fortunately, in the pursuit of that duty, we are aided in our in-
quiry by the fact that this nominee already has a well-documented
record of Supreme Court jurisprudence. No doubt some would quar-
rel and some have already with that record and with that judicial
philosophy.

I expect that we will hear witnesses who would take issue with
the results or even with the legal reasoning of some of those indi-
vidual cases, but that is not the point of our hearing.

Instead, we must assure ourselves that this nominee has the
qualities deserving of the most important role on the most impor-
tant court in our land, and for example, I would think that we
ought to cover whether this nominee is a person of unquestioned
integrity.

Will he render his opinions based on the Constitution and the
relative statutes without regard to personal belief when those be-
liefs conflict with the law? -

Is he a person of great intellectual capacity and knowledge of our
Constitution? Will he exhibit an even judicial temperament, one
that resists judicial activism and is not swayed by the mere breeze
of public opinion?

Does he have a full apprecmtlon of the separation of power prin-
ciple and the careful balance between our coequal branches of the
Federal Government?
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Likewise, does he recognize that powers not expressly given to
the Federal Government by the Constitution are reserved to the
States and the people thereof rather than to the Supreme Court?

And particular to this role as Chief Justice, will he be a thought-
ful and eloquent spokesperson on important issues of judicial ad-
ministration and the role of the high court?

I look forward to our hearings as the best way to answer these
questions. About a few items however there can be no doubt. It has
been said both by those who agree and those who disagree with the
nominee that Justice Rehnquist is a man of powerful intellect and
very great independence of mind.

A fellow justice is said to have remarked that no member of the
Court carries more constitutional law in his head than Justice
Rehnquist. These qualities will, undoubtedly, stand him in good
stead as Chief Justice.

With respect to his opinions, it seems to me that Justice Rehn-
quist has struck several consistent themes, prominent among these
is federalism, a belief that Federal intervention into the affairs of a
State requires convincing justification and that, in fact, it ought to
be an exception rather than the rule.

Other themes include & commitment to the Framers original
intent, a skepticism about judges setting out to solve social prob-
lems by themselves, a defference to legislative judgments and to
the political process and a belief that judicial review ought to be
restrained within clearly defined bounds.

All of these views will also, in my opinion, make him an effective
Chief Justice, and so I look forward to these hearings, making
those points that I think establish and certify what we already
know about this gentleman.

The CHAIRMAN. The able and distinguished Senator from Illinois,
Mr. Simon.

STATEMENT OF HON. PAUL SIMON, A U.S. SENATOR FROM THE
STATE OF ILLINOIS

Senator SiMoN. Thank you, Mr. Chairman.

I want to join in welcoming Justice Rehnquist and his family.
Several things have been talked about here. One is what is our role
here, and I may be accused by Senator Simpson of being that bird
to dig something out of the dust here now but I think as fine an
article about what our role is that I have read was written by Wil-
liam H. Rehnquist in 1959 in the Harvard Law Record. I have an
idea it is more carefully read today than it was in 1959, Mr. Jus-
tice.

But among other things he said the Senate should thoroughly
inform itself on the judicial philosophy of the Supreme Court nomi-
nee before voting to confirming him. He talks about the debate
when Herbert Hoover nominated Judge John Parker, who was re-
jected 41 to 39, but says that debate was the kind of debate and
care that we should be providing.

He quotes Senator William Borah of Idaho saying:

Upon some judicial tribunals it is enough perhaps that there be men of integrit
and of great learning in the law. Upon this tribunal something more is needed,

something more is called for, for here the widest, broadest, deepest questions of gov-
ernment and governmental politics are involved.
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And then the future Justice writes:

In the case of the Supreme Court, the something more which Borah spoke o
comes into play. 1 would prefer to interpret this phrase not as meaning that 1t takes
more ability to be a Justice of the Supreme Court than a judge of the lower federal
courte but rather that there are additional factors which come into play in the exer-
cise of the function of a Supreme Court Justice.

If greater judicial self-restraint is desired or a different interpretation of the
phrases “due process of law” or “equal protection of the laws,” then men sympa-
thetic to such desires must sit upon the high court. The only way for the Senate to
learn of these sympathies is to inquire of men on their way to the Supreme Court
something of their views on these questions.

It makes a pretty good, solid analysis. The questions that I am
concerned about are these. First, what is the role of the Chief Jus-
tice and particularly Justice Rehnquist, what is your vision of that?

One of the things that hit me as I was reading, one of the things
I just somehow thought picking the Chief Justice was in the Consti-
tﬂtion that the President is supposed to do that. It is a statutory
thing.

I am not at all sure when this is all over that we should not be
looking at whether we really ought to be involved in this. The
President should be involved or whether the Justices themselves in
the future should not be selecting the Chief Justice.

I think it is basic as Senator Grassley has just said that the Chief
Justice be a person of ability and integrity. I think the other ques-
tions I have that I would like to probe during the course of these
hearings, one, is the nominee open-minded? Two, can he be a
symbol of fairness to all people in this country, because the Chief
Justice is not only an administrator but a symbol for the country?

Three, does he show a sensitivity in this whole area of civil liber-
ties? Related to that is, four, basic respect for the Constitution, how
we view church-state issues, first amendment issues, and other
issues?

And on those areas I have questions and concerns. There is a
fifth one that I think is also extremely important. Does he have the
courage to be unpopular? Some of my colleagues view the numbers
of dissents that Justice Rehnquist has made as a liability.

I think we ought to examine the content but frankly, I view it as
an asset that someone shows the courage to stand up. As you view
the history of the Court, occasionally the Court has not had the
power, the courage to be unpopular.

One example in my lifetime, a tragic example is when Japanese
Americans were taken from the West Coast and the U.S. Supreme
Court bowed to public opinion rather than the Constitution.

But does the nominee have the courage to be unpopular? I think
that is another important question. These are the things I am
going to weigh as I consider how to vote.

Thank you, Mr. Chairman.

The CHairMaN. The able and distinguished Senator from Ala-
bama, Mr. Denton.

STATEMENT OF HON. JEREMIAH DENTON, A U.8. SENATOR FROM
THE STATE OF ALABAMA

Senator DENTON. Thank you, Mr. Chairman.
It is indeed a great honor and a pleasure to welcome Mr. Justice
Rehnquist before this committee, and I offer you my personal con-
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gratulations, sir, on your nomination to serve as the 16th Chief
Justice of the United States.

It is most appropriate at this time that we also take a moment to
pay tribute to the retiring Chief Justice, Warren Burger. He has
devoted 17 tireless years to the Supreme Court.

Throughout that time, he strived to make an overburdened judi-
cial system more efficient and innovative and has unflinchingly
spoken out against the misuse of the law to delay or deny justice.

In a recent television interview he eloquently spoke of the impor-
tance of the upcoming 200th anniversary celebration of the U.S.
Constitution. Indeed, it will be a time to honor a document which
has guided us so well and a time for Americans to pause and
ponder the freedoms and liberties which we hold so dear.

Chief Justice Burger will make yet another indelible mark on
America’s history as he presides over that great celebration and we
wish him the very best as he devotes his full time and energy to
the bicentennial of America’s Constitution.

Mr. Chairman, in my belief we have before us today a man
whose distinction in jurisprudence has quickly established him as
one of the great jurists of our time. He is recognized as a keen in-
tellect on the Court and one who discharges his duties with alacri-
ty and skill.

It is a tribute to our President to have chosen such a highly
qualified man to serve as the first among equals for the U.S. Su-
preme Court.

I feel sure that his vitae have been reviewed. I will ask that my
complete statement be included in the record, Mr. Chairman.

The Caamman. Without objection, so ordered.

[The prepared statement follows:]

PREPARED STATEMENT OF HoN. JEREMIAH DENTON

Mzr. Chairman: It is indeed a great honor and a pleasure to welcome Mr. Justice
Rehnquist before this committee. I offer my personal congratulations to you, Justice
gehnquist, on your nomination to serve as the sixteenth Chief Justice of the United

tates.

It is most appropriate at this time that we also take a moment to pay tribute to
retiring chief Justice Warren Burger. He has devoted seventeen tireless years to the
Supreme Court. Throughout that time he has strived to make an overburdened judi-
cial system more efficient and innovative, and has unflinchingly spoken out against
the misuse of the law to delay or deny justice.

In a recent television interview, Chief Justice Burger eloquently spoke of the im-
portance of the upcoming 200th anniversary celebration of the United States Consti-
tution. Indeed it will be a time to honor a document which has guided us so well,
and a time for Americans to pause and ponder the freedoms and liberties which we
hold so dear. Chief Justice Burger will make yet another indelible mark on Ameri-
ca’s history as he presides over this great celebration, and we wish him the very
best as he devotes his full time and energy to the bicentennial of America’s Consti-
tution.

Mr. Chairman, we have before us today a man whose distinction in jurisprudence
has quickly established him as one of the great jurists of our time. Justice Rehn-
quist is recognized as a keen intellect on the Court, and one who discharges his
duties with alacrity and skill. It is a tribute to our great President to have chosen
such a highly qualified man to serve as the “first among equals” for the United
States Supreme Court.

William Rehnquist was graduated first in his class from Stanford Law School in
1952, where he also served as Editor of the Law Review. One of his iaw school pro-
fessors called William Rehnquist “the outstanding student of his law school genera-
tion.”
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In 1952 and 1953, William Rehnquist served as a law clerk to Associate Justice
Robert H. Jackson. He then moved to Phoenix to pursue private law practice, only
to return to Washington in 1969 to serve in the Justice Department’s Office of Legal
Counsel as Assistant Attorney General. He was nominated to his present position as
Associate Justice on the United States Supreme Court by President Nixon in 1971,

Mr. Chairman, when William Rehnquist and Lewis Powell were before this Com-
mittee in 1971 as Supreme Court nominees, Senator John L. McClellan (D-Ark.) ex-
horted his colleagues to pursue the following line of thinking when considering the
nominations,

“‘In considering these pending nominations,” said Senator McClellan, “three
issues face this committee, and will late face the Senate:

“Do these nominees have personal integrity?

“Do they possess profeasional competency?

“Do they have an abiding fidelity to the Constitution?

“After personal integrity and profesgional competency,” continued Senator
McClellan, “is the nominee’s fidelity to the Constitution—its text, its intention and
understanding by its framers, and its development through precedent over the histo-
ry of our Nation,”

In the last fifteen years as an Associate Justice on the Supreme Court, Justice
Rehnquist has more than adhered to those criteria articulated by Senator McClel-
lan. With regard to his personal integrity, Justice Rehnquist has lived up to his
word delivered to this committee in 1971 during his nomination hearing. There he
spoke of Justice Frankfurter's famous adage that, “if putting on the robe does not
change a man, there is something wrong with the man.” Justice Rehnquist went on
to say: “When you put on the robe, you are not there to enforce your own notions as
to what is desirable public policy. You are there to construe as objectively as you
possibly can the Constitution of the United States, the statutes of Congress, and
whatever relevant legal materials there may be in the case before you.” Mr. Chair-
man, I would assert that Justice Rehnquist has demonstrated his personal in ity
by avoiding the temptation of unnecessarily expanding the law beyond p ent,
adherinﬂeto a strict reading of the Constitution. In his fifteen years on the bench,
Justice Rehnquist has remained faithful to his word.

In terms of professional competence, Justice Rehnquist has demonstrated that he
is second to none. One need look no further than a Rehnquist opinion to find a pro-
found, clear and tightly worded text. The Wall Street Journal recently said that:
“His opinions are famous for going to the heart of issues. There is rarely any doubt
among lower courts about what a Rehnquist opinion means.”

Finally, Mr. Chairman, Justice Rehnquist has clearly shown that he haa lived up
to Senator McClellan’s third and final criterion: fidelity to the Constitution and to
precedent which has developed through the history of our nation. His fifteen year
term on the Court, combined with recent constitutional history, provide a clear ex-
ample of that fidelity to the Constitution and to precedent.

In the 1976 case of National League oé’oCities vs. Usery, the Court found that the
1974 amnendments extending the Fair Labor Standards Act to state and local govern-
ments unconstitutionally infringed on state sovereignty protected by the tenth
amendment. Justice Rehnquist clearly stated the Court’s majority position, firmly
adhering to the dictates of the tenth amendment. The opinion stated that, “there
are attributes of sovereignty attaching to every state government which may not be
impaired by Congress, but not because Congress may lack an affirmative grant of
legislative authority to reach the matter, but because the Constitution prohibits it
from exercising the authority in that manner.” Nine years later, the Court reversed
itself on this particular issue in Garcia vs. San Antonio Metropolitan Transit Au-
thority by overturning a lower court ruling precluding the Transit Authority from
adhering to the overtime pay requirements of the Fair Labor Standards Act. Signifi-
cantly, the majority placed little emphasis on the tenth amendment protection of
state and local sovereignty on which Justice Rehnquist had based his earlier opinion
in National League of Cities. Justice Rehnquist joined Justice O’Connor in a dissent-
ing o‘i)inion which reflected the total consistency of his constitutional interpretation.
The dissent stated that, ‘the States , . . have legitimate interests which the Nation-
al Government is bound to res even though its laws are supreme.” In his own
dissenting opinion, Justice Rehnquist spoke of the principle from the Netional
Lea%ue of Cities case which would, “in time again command the support of a majori-
ty of this Court.”

Mr. Chairman, it is a special privilege and a keen honor to have before us today a
man who wholly adheres to those qualities of personal integrity, professional compe-
tence, and fidelity to the Constitution. I urge my colleagues to give him their strong-
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gst support and approve his nomination as the sixteenth Chief Justice of the United
tates.
Thank you, Mr. Chairman.

Senator DENTON. Mr. Chairman, when William Rehnquist and
Lewis Powell were before this committee in 1971 as Supreme Court
nominees, Senator John L. McClellan, a Democrat from Arkansas
as we know exhorted his colleagues to pursue the following line of
thinking when considering the nominations:

“In considering these pending nominations,” said Senator
McClellan, “three issues face this committee and will later face the
Senate. First, do these nominees have personal integrity? Second,
do they possess professional competency? Third, do they have an
abiding fidelity to the Constitution?”

Continuing the quotation, he said, “After personal integrity and
professional competency, is the nominee’s fidelity to the Constitu-
tion, its text, its intention and understanding by its Framers and
its development through precedent over the history of our Nation.”

In the last 15 years as an Associate Justice on the Supreme
Court, Justice Rehnquist has more than adhered to those criteria
articulated by Senator McClellan. With regard to his integrity, he
has lived up to his word, delivered to committee in 1971 during his
nomination hearing. There he spoke of Justice Frankfurter’s
famous adage that, “If putting on the robe does not change a man,
there is something wrong with the man.”

Justice Rehnquist went on to say, “When you put on the robe,
gou are not there to enforce your own notions as to what is desira-

le public policy. You are there to construe as objectively as you
possibly can the Constitution of the United States, the statutes of
Congress and whatever relevant legal materials there may be in
the case before you.”

Mr. Chairman, I would assert that Justice Rehnquist has demon-
strated his personal integrity by avoiding the temptation of unnec-
essarily expanding the law beyond precedent, adhering to a strict
reading of the Constitution.

In his 15 years on the bench, Justice Rehnquist has remained
faithful to his word. My personal respect for Justices was contained
in a review of some quotations I had gathered over the years at the
Naval Academy and in my youth in a book written by a man
named Ed Brandt, and it had a quotation that said something like
a naval officer should wear his blue as a justice’s robes without a
stain. I think Justice Rehnquist has demonstrated that kind of
wearing. .

In terms of professional competence, Justice Rehnquist has dem-
onstrated that he is second to none. One need look no further than
t;a E;,;ehnquist opinion to find a profound, clear and tightly worded

ext.

The Wall Street Journal regently said that, “His opinions are
famous for going to the heart of isgues. There is rarely any doubt
among lower courts about what a Rehnquist opinion means.”

Finally, Mr. Chairman, Justice Rehnquist has clearly shown that
he has lived up to Senator McClellan’s third and final criterion, fi-
delity to the Constitution and to precedent which has developed
through the history of our Nation.
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His 15-year term on the Court combined with recent constitution-
al history provide a clear example of that fidelity to the Constitu-
tion and to precedent. In the 1976 case of National League of Cities
v. Usery, the Court found that the 1974 amendments extending the
Fair Labor Standards Act to State and local governments unconsti-
tutionally infringed on State sovereignty protected by the 10th
amendment.

Justice Rehnquist clearly stated the Court’s majority position,
firmly adhering to the dictates of the 10th amendment. The opin-
ion stated that, “There are attributes of sovereignty attached to
every State government which may not be impaired by Congress,
but not because Congress may lack an affirmative grant of legisla-
tive authority to reach the matter but because the Constitution
prohibits it from exercising the authority in that manner.” Nine
years later, the Court reversed itself on this principle in Garcia v.
San Antonio Metropolitan Transit Authority, by overturning a
lower court ruling precluding the transit authority from adhering
to the overtime pay requirements of the Fair Labor Standards Act.

Significantly, the majority placed little emphasis on the l0th
amendment protection of State and local sovereignty on which Jus-
tice Rehnquist had based his early opinion in National League of
Cities. Justice Rehnquist joined Justice O’Connor, and that reminds
me: I should have said the way a Justice wears his, or her robe
without a stain—Justice Rehnquist joined Justice O’Connor in a
dissenting opinion which reflected the total consistency of his con-
stitutional interpretation.

The dissent stated that, “The States have legitimate interests
which the national government is bound to respect, even though its
laws are supreme.”

In his own dissenting opinion, Justice Rehnquist spoke of the
principle from the National League of Cities case, which would, “in
time again command the support of a majority of this Court.”

As I said, Mz, Chairman, it is a special privilege and a keen
honor to have before us a man who wholly adheres to those quali-
ties identified by Senator McClellan. I urge my colleagues to give
him their strongest support and to approve his nomination as the
16th Chief Justice of the United States. I thank you, Mr, Chair-
man.

The CHairMAN. Thank you, Senator. The able and distinguished
Senator from Pennsylvania, Mr. Specter.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SpecTer. Thank you, Mr. Chairman. Justice Rehnquist, I
join in welcomming you and your family to these proceedings.

I have observed your career since 1969, when our first contact oc-
curred, when you were an Assistant Attorney General and [ was a
district attorney. You have had a very distinguished career.

The Constitution gives this committee, and the Senate, a heavy
responsibility in the advice and consent function, and that respon-
sibility is heavier when it is a Supreme Court Justice, and especial-
ly the Chief Justice, because the Supreme Court must be the final
arbiter of the Constitution.
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Now, I intend to listen very carefully and to evaluate these pro-
ceedings very closely. I think that the Senators who have spoken
before me have outlined the factors to be considered.

I think the time now has come to hear from the witnesses, and to
see what proceeds in this hearing room. Thank you very much, Mr.
Chairman.

The CHAIRMAN. Thank you very much. The able and distin-
guished Senator from Kentucky, Mr. McConnell.

STATEMENT OF HON. MITCH McCONNELL, A U.8. SENATOR FROM
THE STATE OF KENTUCKY

Senator McConNNELL. Thank you, Mr. Chairman. Being in the
same Judiciary Committee hearing room with Justice Rehnquist
gives me a sense of déja vu. We have both been here before, going
back to 1969, when I was an assistant to a Senator on this commit-
tee and you were Assistant Attorney General.

We were working on what some would argue were rather contro-
versial Supreme Court nominations in those days, leading to an ar-
ticle that I published in a Kentucky law journal with which I be-
lieve Justice Rehnquist is familiar, in which I outlined my own
views about what the appropriate criteria are for the Senate in ad-
vising and consenting to nominations for the Supreme Court.

Mr. Chairman, I would like to ask unanimous consent that that
be included in the record at this point.

The CHAIRMAN. Without objection, so ordered.

[The document follows:]
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Haynsworth and Carswell: A New
Senate Standard of Excellence

By A. Mnicnery McConnerr, Jn*

All politicians have read histery: bat one misht say that
they read it only in order to learn from it how to repeat the
same calumitics all over again,

Paul Valery

With the coufirmation of Judge 1Tarry A, Blackien by the
United States Scnate on May 12, 1970, the Amecrican public
witnessed the end of an cra, possibly the most interesting period
in Supreme Court history. I many respeets, it was not a prood
time in the lilc of the Senate or, for that matter, in the life of the
Fresidency. Mistakes having a profound efect upon the Ameri-
can people were made by hoth iustitations.

The Supreme Court of the United States is the most presti-
gious institulion in our nation and possibly the workl. For many
years public opinion polls have revealed that the American
people consider membership on the Court the most revered
position in our society. This is surely an indication of the respect

Autnon’s Note. This article represents the thouehls and efforts of over a scar's
involvement in the Senate with three DPresidential nominations to the Supreme
Court, The experiences were ssible anly because of the anthwrs association
with the Junior Senator from Kentucky, Marlow W. Cook, and the conclusions
drawn and suggestions made, many of which may be found jo a <prech by the
Senalar of May 15, 1970, sepresent, in large part, a joint eflort by the tuo of
them to evolve a meaninglul standard by which the Senate mieht judee Futine
Supreme Courlt nominces.

Only rarely docs a stall assistant to a Member of Congress recoive the
opportunity to cpress himself by publication or specch on an issue of public
significance, For the freedom and encouragement to do so in this instaoce, the
acthar is gratefud to Senator Conk,

* Chiel Lepislative Assiitant to Marlow W, Coak, Uniled Stales Senalor from
Kentucky; B.A . cum luude, 1964, Universily of Lonisville; F1., 1967, Unis oreity of
Kentuckyv, While attending the College of Law he was President of the Student Bar
Associalion, a member of the Mont Court Tram, and winner of the MceEwen
Award ns the Outstanding Oral Advacate in his class. He was adwitted to the
Kentucky Dar in Septembee of 1967 at which time he beeame acsociated with
the Louisville, Kentucky law hirin of Segal, Isenberg, Sales and Stewart.
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our people hold for the basie [abric of our stable society—the rule
of law,

To the extent that it has eroded respect for this highest of our
legal institulions, the recent controversial period has been un-
[ortunate. There could not have been a worse time for an attack
upun the men who administer justice jir our country than in the
pist year, when tensions and Trustrations about our forcign and
domestic policies literally threatened to tear us apart. Respect
for Jaw and the administration of justice has, at various times in
our history, been the ouly bufler betwcen chaos and order. And
this past year this pillar of our society has been bulleted once
again by the winds of botl: justificd and unconscionable attacks.
it is time the President and the Congress helped to put an end
to the turmoil.

The President’s nomination of Judge Ilarry Blackinun and
the Senate’s responsible act of confirmation is a first step. But
belore moving on into what hopelully will be a more tranquil
period for the Iligh Court, it is usclul to review the events ol
the past year for the lessons they hokl. It may be argued that
the writing of recent history is an excrcise in futility and that
only the passage of time will allow a dispassionate appraisal of
an cvent or cvents of significance. This may well be true for the
author who was not preseut and involved in the event. However,
for the writer who is a participant the lapse of tine serves only
to eloud the memory. Circumstances placed a few Individuals
in the middle of the controversies of the past year. In the case
of the author the experience with the Supreme Court nominees
of the past year was the direct result of Senator Marlow V.
Cook’s election in 1968 and subsequent appointment to the
powerlul Senate Judiciary Committee. This committec appoint-
ment by the Senate Republican leadership, and Supreme Court
nominations by President Nixon, brovght about an initial intro-
duction to the practical application of Article 1L, section 2 of
the Constitution which rcads, in part, that the President shall
“pominate and by and with the advice and consent of the Senate,
shall appoint , . . judges of the Supreme Court.”

The purpose of this artic'e is to draw upon the events of the
past year in suggesting sonte conclusions and making some
recommendations about wlat the proper role of the Senate
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should be in advising and consenting to Presidential nominations
to the Supreme Court. The motivations of the Exccutive will be
touched upon ouly periferaily.!

Initiated by Senator Robert P. Grillin, Republican of Michigan,
the senatorial attack upon the Johnson nomination of Justice
Abe Fortas to be Chiel Justice which resulted in blocking the
appointment had set a recent precedent for sematorind questioning
in an arca which had lurgely become a Presidential prerogative
in the twentieth century. The most reccut period of senatorial
assertion had begun. But there had been other such periods
and a bricl exomination of scuatorial action on prior nominations
is valuable because it helps put the controversial nominations of
the past two years in proper perspeetive.

Joseph P. llarris, in his book, T7ie Advice and Consent of the
Senate, sums up the history of Supreme Court nominations by
pointing out that approximatcly one-flth of all appointments have
been rejected by the Scnate. From 1894 wutil the Scnate’s
rejection of Judge Ilaynsworth, however, there was only one
rejection. In the preccding 105 years, 20 of the 81 nominces had
been rejected. Four of Tyler's nomineces, three of Fillmore's, and
three of Grant's were disapproved during a period of Ditter
partisarship over Supreme Court appointments. ilarris concludes
of this era:

Appointments were influenced greatly by political considera-
tion, and the action of the Senate was fully as political as
that of the President. Few of the rejections of Supreme Court
nominations in this period can be aseribed to any lack of
qualifications on the part of the nominecs; for the most part
they were due to political dilfereaces Letween the President
and a majority of the Senate.?

The first nominee o be rejected was former Associate Justice
John Rutledge, of South Carolina. 1le had been nominated for
the Chief Justiceship by President George Washington. The
eminent Supreme Court historian Charles Warren reports that
Rutledge was rcjected essentially beeause of a speech he had

1 For recent anticles disenssing the mle of Uie Eveontive <en Bicke), The
Making of Supreme Court Justices, 53 'Tne New Lraper, hay 25, 1970, at )11-18;
fg"nam:\zig l(éhaosing Supreme Court Judges, 162 Tie New Rerunue, May 2,

at 13-10.

. Ilanms, Tue Avvice axp Consent OF 1nE Sexate 302-03 (1933).
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made in Charleston in oppuition to the Jay Treaty. Although
his opponents in the predominantly Federalist Senate also started
a rmnor about his mental condition, a detached appraisal reveals
Lis rejection was based enirely upou his opposition to the
Treaty. Verilying this obseivation, Thomas Jeflerson wrote of
the incident:

The rejection of Mr, Rutlec ge is a bol? thing, for they cannot
pietend any objection to 1 bn but his disapprobation of the
treaty, It is, of course, a declaration that they will reecive
none but tories lerealter into any depmtinent of Govern-
ment,?

On December 28, 1835, President Andrew Jackson sent to
the Scnate the name of Roger B. Tancy, of Maryland, to succeed
Johu Marshall as Chicl Justice. As Tancy had been Jackson’s
Sceretary of the Treasury and Attorney Genceral, the Whigs in
the Senate strongly opposed him. Daniel \Veébster wrote of the
neination: “Judge Story thinks the Supreme Court is gone and I
think so, too.™ Warren reports that

. tlic Bar throughout the North, being largely Whig,
enlirely jgnored Taney's eminent legal qualilications, and his
briltinnt legal career, during which he had shared . . . the
feadership of the Maryland Bar and had attained high rank
at the Supreme Court Dar, both before and after his service
as Atlomey General of the United States.®

Tanecy was approved, after more than two months of spirited
debate, by a vote of 29 to 15 over veliement opposition including
Callwun, Clay, Crittenden, and Webster. He had actually been
rejected the year belfore but was re-submitted by a stubborn
Jackson.?

Iistory hias judged Chiel Justice Tauey as among the most
outstanding of Ameriean jurists, his tribulations prior to con-
firmation bring completely overshadowed by an exceptional ca-
reer. A contrile and tearful Clay related to Taney alter viewing
his work on the Court for many years:

;l G, Wannen, Tue Surscde Count v US. Hisrony 13-35 (rev. ed,
1935).
4 2£C. Wannen, THE Surnene Count v U.S, Histony 10 {rev. ed. 1535).
Blt at 12,
o Id. at 13-15.
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Mr, Chicf Justice, there was no man in the Tand who regretted
yaur appointiment to the place you now hold more tha [ did;
there was no Member of the Senate who opposed it moie than
1 did; but I have come @ say to you, and [ say it now in
parting, pabaps for the last tine—1 have witnessed your
judicial career, and it is due to mysclf and due to you that 1
should say what has heen the result, that T am satisfied now
that no man in the United States could have been sclected
more abundantly able to wear the ermine which Chicf
Justice Mmshall bonored.”

It is safe o conchule that paely pmtisan politics played the
mitjor role in Senate rejeetions of Supreme Court nominees during
the nincteenth century. The cases of Butledge and “Fanvey have
been related only for the putpose of highlighting a rather undis.
tinguished aspect of the histony of the Senate.

No implication should be diavwn from the preceding llml
Supreme Court nominations in the twenticth century have heen
without controversy beeause cetlainly this has not heen the ease.
However, until Llaynsworth only one nominee had been rejected
in this century. President Woodrow Wilson's nomination of Louis
D. Brandeis and the events surronnding it eertainly exhibit many
of the difliculties experienced by Judges Haynsworth and Cars-
well as Brandeis failed to receive the support of substantial and
respected segments of the kegal commuity. William Howwd
Talt, Elihu Root, aud three past presidents of the Amcerican Bar
Association sigued the following stateiment:

The undessigned feel nuder the painful duty to say . . . that
in their opinion, taking ioto view the reputation, characler
and professioual earcer of Mr. Lowis 1. Brandcels, he is not
a Gt peison to be a Member of the Supreme Court of the
Us*

Hearings were conducted by a Senate Judiciary subcomniittee
for a period of over four wonths, were twice-reopened, and the
record of the Liearings consisted of over 1500 pages.”

The nomination of Brudeis, like the nomination of Tlayns-
worth, Carswell and to sumne extent Fortas {to be Chiefl Justice)

TId. nt 16,
8§, llamus, supra note 2, at 99.
v id.
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guickly heeanme a cause celibre for the opposition party in the
Senate. The polilical nature of Brandeis’ opposition is indicated
by the fact that the confi mation vote was 47 to 22: threc
Progressives and all bat one Demoerat voted for Brandeis and
every lepublican voled agai-ist him.'°

The hasic opposition to Brandeis, like the basic opposition
to lHaynsworth and Carswll, was bormn of a belicl that the
nominee’s views were not compatible with the prevailiug views
of the Supremc Court at that time, Ilowever, the publicly
stated reasons for opposing Brandcis, just as the publicly stated
reasons for opposing Carswell and Hayusworth, were that they
fell below certain standards of “fitness.”

Liberals in the Senate actively opposed the nominations to
the Court of HHarlan Fiske Stone in 1925 and Charles Evans
Huglies five years later, for various reasons best summed up as
opposition to what opponeats predicted would be their con-
servatisy, llowever, it was generally coneeded by liberals sub-
sequently that they had misread the leanings of buth nominees,
who teuded to side with the Progressives on the Court throughout
their tenures, !

No review of the historic reasons Ior opposition to Supreme
Court nominees, even as cursory as this onc has been, would be
complete without mention of the Parker nomination. Judge John
]. Parker of North Carolina, a2 member of the United States Court
of Appeals for the Fourth Cireuit, was designated for the Supreme
Court by I'resident Iioover in 1930. Ilarris reports that opposi-
tion to Parker was essentially threefold. Ilc was alleged to be
anti-labor, unsympathetic to Negroes, and his nomination was
thought to be politically motivated.”?

Opposition to llaynsworth and Carswell followed an almost
identical pattern except that Judges Parker and Carswell were
spared the charges of ethical impropriety to which Judge Hayns-
worth was subjected. All three nowmivees, it is worthy of note
for the first time at this point, were from the Deep South.

As this altogether too brief historical review has demonstrated,
the Scnate has in its past, virtually without exception, based its

10 0] at 113,
M Ld. at 115-27.
12 Jd. at 127-32.
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objections to nominees for the Supreme Court on party or philo-
sophical considerations. Most of the time, however, Senators
sought to hide their political objections beneath a veil of charges
about fitness, cthics and other professional quatifications, In
receut years, Scwtors have aceepted, with a few eveeplions, the
notion that the advice aud consent responsibility of the Senate
should mican an inquiry into qualifications and not politics or
ideology. In the Brandeis case, lor exmuple, the majority chose
to characterize their oppusition as objecting (o bis fitness not his
libesalism. So there was a recognition that paely political opposi-
tion should not be openly stated beciuse it would not be accepted
as a valid reason for opposing & nomince. The proper inquiey
was jndged to be the matier of fitness. In very recent times it
has been the liberals in the Senate who have helped to codify
this standard. During the Kennedy-Joliuson years it was argued
to conservatives in regard to appointments the liberals liked that
the idcology of the nominee was of no concern to the Scuate. Most
agree that this is the proper standard, buat it should be applied
in & nonpartisan manner {0 conservative southern nominees as
well as northern liberal ones. Even though the Senate has at
various times made purely political decisions in its consideration
of Supreme Court nominees, cerlainly it could not be successfully
argued that this is an acceptable practice. Alter all, il political
matters were relevant to senatorial consideration it might be
suggested that a constitutional amendiment be introduced giving
to the Senate rather than the resident the right to nominate
Supreme Court Justices, as many argucd during the Conslitutional
Convention.

A pattern emerges running from Buatledge and Tauey through
Brandeis and Parker up to and including Iaynsworth and Cars-
well in which the Senate has cmployed deception to achicve its
pattisan goals. This deception has heen to ostensibly object to a
nomince’s fitness while in fact the opposition is born of political
expedicace.

In summmary, the inconsistent and sometimes unfair hehavior
of the Senate in the past and in the recent examples which follow
do not lead one to be overly oplimistie about its prospects for
rendering cquitable judgments abomt Supreme Court nominces
in the future,
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CLemEnT F. IavNswoar, Ji: INSENSITIVE O VICTIanzen?

For the grcat majmitn of mankind are satisfied with op-
pearance, as thongh they were sealitics, and ere often more
influcnced by the thiny that seemt than by those that are.

{ Author unkunown)

The resignation of Justice Abe Fortas in May of 1909 [oHlowing
on the heels of the succesiful eflot of the Senate the previous
Fall in stalling his appointi sent to be Chiel Justice, (e noming-
tion was willidrawn alter an altempt to inveke cloture on Senate
delnte was delealed) intensificd the resolve of the Scoate to
reassert what it considered Lo be its rightful role in advising and
consenting to presidential » ominations to the Supreme Court.

It was in this atmosphe e of senatorial questioning and public
dismay over the imptlicatio 15 of the Fortas resignation that P'resi-
dent Nixon submitted o tie Senate the name of Judge Clement
F. llaynsworth, Jr., of Sou h Caroling, to fill the Fortas vacancy.
Complelely aside from Judge Haynsworth's competence, which
was never successfully cha lenged, he had a number of problems
Eroin 2 political point of vie v, given the Democrat-controlled Cou-
gress. Since he was fron South Carolina his nomination was
immediately considered tc be an integral part of the so-called
southern strategy which v-as receiving considerable press com-
ment ab that thue. 1lis South Carolina residence was coustrued
as conclusive preol that he was a close [riend of the widely-
criticized senior Senator [rom that state, Strom Thurmond, whom,
in [act, he hardly knew. Discerning Senators found olleusive such
an allack against the nomince rather than the nominator, since
the southern strategy would be only in the latter's mind, il it
caisted. Nevertheless, this put the nomination in jeopardy [rom
the outset.

I addition, Talhor and civil rights groups mobilized to oppose
Jdere Haynsworth on philosophical grounds. Some of the pro-
ponents of the Judge, including their acknowledged leader
Senator Cook, might have had some difliculty on these grounds
had they conchuded that the philosophy of the nomince was
relevant to the Senate’s consideration. Senator Cook expressed
tie proper rode of the Senate well in a letter to one of his con-
stituents, a black student at the University of Louisville who was
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disgruntled over his support for the nominee. It read in pertinent
part as [ollows:

. . . First, as ta the guestion of his [Haynsworth's} view on
labor and civil sights matters, 1 find mysell in essential dis-
agreement with many of his civil rights decisions—not that they
in auy way indicate a pro-segregationist patters, but that they
do not oo the progressive pattenm D aonld bope toe How-
ever, as Senator Fdwand Keswedy pointed out to the con.
servatives a5 e spoke for the confasation of Justice 1hur.
good Marshall,

‘I belivve it is recognized by most Seoators that we me nnt
charged with the respousibility of approvieg a man to e
Associate Justice of the Supreme Cowrt only il his views
always coincide with our oun. We mie not secking a nince
for the Supreme Court who will express the majoity view of
the Scnale on every given issue, or on a given issue of funda.
mental importance. We wie inlerested really in knowing
whether the nomince hias the background, experience, quali-
fications, temperament and imtegrity to handle this most
sensitive, impostant, respowsible job.”

Most Senators, especially of wnoderate and liberal per-
suasion, have agreed that while the appointment of Judge
Haynsworth may have been unflottunate from a civil rights
point ol view, the ideology of the nominee is the responsi-
bility of the President. The Senatc’s judgment should be
made, thescfore, solely upon grounds of qualifications. As [+
ngree with Senator Kennedy and others that this is the only
relevant inquiry, 1 have coufined my judgment of this nemi-
nee's fitness to the issuc of ¢thics of qualifications?s

The ecthical guestions which were raised about Judge Tlavns-
wortlt were certaindy iclevant to the proper ingairy of the Senate
into gualifications for appointment. Alse distinction aund com-
petence had a proper bearing apon the matter of qualifications,
but Judge Iaynsworth's ability was, alimost uniformiy, conceded
by his opponeuts and thus was never o real factor in the dehate.
A sloppy and hastily dealted document {abelled the “Bilt of
Particulars” against fudge Haynswoith was issued on October 8,
1969, by Senator Bicch Bayh of ludiana, who had become the

13 Letter fromn Senatar Marddow W. Cock to Charles Hagan, October 21, 1969,
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de facto lcader of the anti-Ilaynsworth forces during the heariugs
on the nomination before Uie Judiciary Conanittee the previous”
month, This contained, in addition to several cases in which
it had been alleged during the hearings that Judge Haynsworth
should have refused to sit, several extrancous and a few inac-
curate assertions which weire swiltly rebutted two days later by
Senator Cook in a statemer t aptly labelled the “Bill of Corree-
tions.” This preliminary sgarring by the leaders of both sides
raised all the issues in the case but only the relevant and signifi-
cant allegations will be dis:ussed here, those which had a real
impact upon the Senate’s de cision. "

First, it was essential to determine what, if any, impropriety
Judge aynsworth had cornmilted, For the Senator willing to
make a judgment wpon the facts this required looking to those
facts. The controlling statute in situations where federal judges
might potentially disqualify themselves is 28 U.5.C § 455 which
reads:

Any Justice or Judge of the United States shall disqualify
himseif in any ease in which he has a substantial interest, has
been of counsel, is or has been a material witness, or is so
related to or connected with any pariy or his attorney as to
render it improper, in his opinion for him to sit on the trial,
appeal, or other proceeding thercin. [Emphasis added.]

Also pertinent is Canon 29 of the American Bar Association
Canons of Judicial Ethics which provides:

A judge should abstain from performing or taking part in
any judicial act in which his personal interests are involved.

Formal Opinion 170 of the American Bar Association construing
Canon 29 advises that a judge should not sit in a case in which
he owns stock in a party litigant.

The first instance cited by Judge laynsworth's opponenls as
an cthical violation was the much celebrated labor case, Darling-

14 Tor emnplete disenssion of all fssucs mised by the "Bill of Particolars™
seo sperceh of Senator Marlow W. Cook, 115 Cong. Ree, 512314-20 (daily ed. Oct,
13, 1969). Sce also Rrront or SeNATE Jupiciary COMMITTEE ON TUE NomMina-
TioN oF CLrmesT F. Haynswonmy, Jr., Exrcutive Ileront No, 91-12, 9lst Cong,.,
Lst Sess. (19069).
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ton Manufacturing Co. v. NLRB,"™ argned before and decided
by the Fourth Circuit in 1963. “The Judge sat in this case contrary
to what some of his Scnate opponents felt to liave been proper.
The facts were that Judge Tlaynsworth had been one of the
original incorporators, seven years before he was appointed to
the bench, of a company named Carolina Vend-A-Matic which
had n contract to supply vending inachines to one of Decring-
Millikin's (onc of the litigants) phuts. In 1937, when Judge
Iaynsworth went on the beneh, he orally resigned as Vice Presi-
dent of the Company but contimred to serve as a direclor anlil
October, 1963, at which time he resigned his divectorship in com-
pliance with a ruling of the U.5. Judicial Conference. During
19G3, the year the case was decided, Judge Ilaynsworth ovwned
one-seventh of the stock of Carolina Vend-A-Matie.

Sullice it to say that =ll case law in point, on a situation in .
which a judge owns stock in a company which merely does
business with one of the litigants hefore him, dictates that the
sitting judge vot disqualify himscH. And eertainly the Canons
do not address themselves to such a situalion. As Jolin P. Frank,
the acknowledged leading authority on the subject of judicial
disqualification testificd before the Judiciary Conunittec:

1t folivws that under the standard [ederal rule Judge Hayns-
worth had no alternative whatsoever, He was bouad by the
principle of the cases. It is a Judge's duly te refuse to sit when
he is disqualified, but it is equally his duty to sit when there
is no valid rcason not to . . . 1 do think it is petfectly clear
under the authority that there was virtually no choice what-
soever [or Judge Haynsworth except to participate in that
case and do his job as well as he could.?®

This testimony by Mr. Frank was never reluted as no one recog-
nized as an anthority ou the subject was discovered who held a
contrary opinion.

The second situation of significance which arose during the
Haynsworlh debate concerned the question of whether Judge

16325 F.2d 082 (4th Cir. 19913).

18 Hearings on Nomination of Clement F. Haynstweorth, Jr. of South Caraling
to be Associote Justice of the Supreme Court of the United Siates Bejore the
Senate Comm_ on the Judiclary, 9)st Cong., 1st Sess. 115-18 (1969).
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Iaynsworth should have sat in three cases in which he owned
stock in a parent corporation where one of the litigants before
him was a wholly owned sabsidiary of the parcut corporation.
These enses were Farrow v, Grace Lines, ne,)" Donohue v, Mary-
Ianed Casualty Co."® and Maryland Casnaliy Co. v, Baldwin.'®
Consistently ignored during the oulrage expressed over his
having sat ju these eases were the pleas of niuary of e Senators
supporting the nomination o look to the Loy to find the nuswer
o the question of whether Judge Hayaswortl shoubd have <is-
enadificd himsell in these situations,  Instead, the opponents de-
cided, compictely independent of the controlling statutes and
canons, that the Judge had a “substantial interest” in the omicome
of the litigation and should, therelove, have disqualificd himself,
Under the statute, 28 U.S.C. § 455, Judge Haynsworth clearly
had 1o daty to step aside. Two controlling cuses in a sitnation
where the judge actually owns slock in one of the litigants, not
as here where the stock w5 owuned in the parent corporation,
are Kinnear Weed Corp. v. 1mble Qil and Refining Co.*® and
Lamperi v. Hollis Music, [nc.* These cases interpret “substantial
interest”™ to mean “substantial interest” in the outcome of the
case, not “substantial juteres.” iu the litigant. And lhiere Judge
Iaynsworth not only did not have a “substantial interest” in the
outcome of the litigation, T did not even have a “substantial
intcrest” in the fitigant, Lis stock being a small portion of the
shares outstanding in the parcnt corporation of one of the Jitigants.
There was, therefore, clearh no duty to step aside under the
stalute. It is interesting to uc te that joining in the Kinnear Weed
decision were Chief judge Brown and judge Wisdom of the
Fi{th Circuit whom Joseph fauh, a major critic of the [layns-
worth nomination, had statedl at the hearings on the nomination
“woundd have heen heroie adeitions to the Supreme Court.”?
But was theie a duly to :tep aside in these parent-subsidiary
cases under Canon 297 The answer is again uneqguiveeally No.

11391 F 2d 330 (-1 Cis. 1967 ;.

1363 .2 412 {-Ath Cir, 1966},

12357 ¥.24 228 {4h Cir. 1960).

400 ¥ 2d 437 (5th Cir. 1968).

21105 F. Sopp. 3 (EDNY. 1952).

22 Hearings en Nomination of Cl t F. Haynsworth, Jr., supra note 15,
at 469,
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The only case law available construing ngoage similar to that
of Canon 29 is fonnd in the disqualilication statute of a state. In
Cential Pacific Raihoud Cao. v. Superior Comnit,? the state court
held that ownership of stock in a parent corporation did not
reqetive disgualilication in litigation iovoling a subsidiney. Ad-
wmilledly, this is only a state case, but signiliciotly there is no
fedesal case law suggesding any duty to step aside wlere a pndge
merely owns stock in the parent where the aabsidiany is befoe
the conrt. Presionably, this is becanse such a preposterons chak
lenge has never ocemed even to the most ingesions hvyer
vntit the opponents of Judge Haynsworth eeeated it Therefoe,
Fadge Thaynswortl violated no evistine stocad of ethical be-
hawvior in the parent-sulnidiay cases eseept that made up for the
oceasion by Lis opponents to stop is confirmation.

There was one other accusalion of significamee dining the
Haynsworth proceedings which shoulkd he diseussed. 1t concerned
the Judge's actions in the case of Brunswick Corp. ¢, Long.®!
The facts relevant 1o this consideration were as follows: on No-
vember 10, 1967, a panel of the Fourth Cireait, including Tudge
Haynsworth, heard oral argument in the case and imnediately
alter argument voted to allinm the decision by the Distriet Court.
Judge a, nsworth, on the advice of his hroker, purchased 1,000
shares of Brunswick on December 20, 1967, Judge Winter. to
whom the writing of the opinion had been assigned on Noveniher
10, the day of the decision, circulated his opinion on December
27. Judge Haynsworth noted his conenrrence on Jaunary 3, 1965,
and the opinion was released on Febroary 2. Judge Havoswarth
testified that he commpleted his particiption, in terms of the
decision-making process, on November 10, 1967, approshnately
six weeks prior 1o the decision to buy stock in Bronswick. Jadge
Winter conlirned that the decision had been substantially com-
pleted on November 103 Therefore, it could be strongly argied
that Judge Haynsworlle's partivipalion in Branswick terminated
on November F). However, even il it were conceded that hie sat
while he owned Brunswick stock it is impoitant to renember

21290 P 843 (Cal. 1931).
24992 F.2d 337 {4th Cir. 19G8).
218 28 [icarings on Nomination of Clement ', Haynsiworth, Jr, supra note 15, at
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that ncither the statute nor the canons require an antomalic
disqualification, although Opiuion 170 so advises. And the facts
show that his holdings weie so miniscule as to amount neither
to a "substantial interest” in the outcome of the litigation under
28 U.5.C. § 4535 or to a “sulistantial interest” in the litigant itsclf.
Clearly, once again, Judge Iaynsworth was guilty of no cthical
inrpropricty.

As mentioned earlier therz were other Iess substantial charges
by Naynsworth opponients sut they were rarely used by op-
ponents to justily oppositio r. These which Iive been mentioned
were the main arguments uscd to deny confinnation. 1t is appar-
ent to any objective stndent of this cpisade that llaynsworth
viokited no existing standa:d of ethical conduet, just those made
up for the oceasion by those vwho sought to deleat him [or political
gain. As lis competence an-l ability were virtually unassailable,
the opponents could not attick him for having a poor record of
accomplishment or [or beit g mediocre {an adjective soon to
become [amous in describing a subscquent nominee for the
vacancy). The ouly alternative available was to first, create a
new standard of conduct; iceond, apply this standard to the
nomince retroactively makin 7 him appear to be ethically insensi-
tive; third, convey the newl ~created appearance of impropricty
to the public by way of a pdlitically hostile press (hostile due to
an aversion to the so-ealled southern strategy of which 1layns-
worth was thought to be mi integral part); and fourth, prolong
the decision upon confirmalion for a while untit the politicians
in the Senate reacted to an aroused public. Judge Iaynsworth
was defcated on November 21, 1969, by a vote of 55-45. Ap-
pearance had prevailed over reality. Only two Democrats outside
the South {and one was a conservative—Bible of Nevada) sup-
poited the nomination, an indication of the partisan issue it had
become, leading the Washington Post, a lukewarm ITaynsworth
supportcr, to editorially comment, the morning after the vote:

The rejection, despite the speeches and comments on Capitol
Hili to the contiary, scems to have resulted more from ideo-
Togical and plainly political considerations than from ethical
ones. 1L is impossible to believe that all Northern liberals awd
all Southern conservatives have such diamatically dillerent
cthical standatds.
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CansweLL: Was He QuavLvien?

Even if e was mediocre, there are a lot of mediorre judges
and people and laeyers. They are entitled to a little 1cpre-
sentation, arcn't they, and a little chance? We can't have ol
Brandeises and Cardozos and Frankfurters aned stuff like that
there.

Senator Roman Tiruska
March 16, 1970

The Uaited States Senate began e new year in no ool
to reject another nomination of the Iresident to the Snpreme
Court. 1t would take an inciedibly poor nomination, students of
the Senate concluded, to deny the {resident his chaice in two
successive instances. Cirenmstances, however, brought [orth just
such a pomination. .

Subsequent to the defeat of Judge Haynsworth, President
Nixon sent to the Senate in Jaunary of 1970 the name of Judge
G. Ilarrold Carswell, of Ylorida and the Fifth Circnit.  Jodge
Carswell had been nominated 10 the Cirenit Conrt by President
Nixon the year before, after serving 12 vears en the U.S. District
Court for the Northern District of Florida at Tallahassee to which
he had been appointed by President Eisenhower.

Ile, too, faced an inilial disadvantage in that he came {rom
the south and was also considered hy the press o be a pat of
the southern strategy. This should have heen, as it should have
been for Haynsworlly, totally irrelevant to considerations of the
man and his ability, but it was a factor and it immediately mobil-
ized the not insignificant anti-sonth block in the Senate.

Many were troubled at the outset of the hearings about
reports of a “white supremacy” speech Carswell had made as a
youllful candidate for the legislature in Georgia in 1913, and
later by allegations that he had supported efforts to convert a
previously allawhite public golf course to an all-while private
country club in 1956, thus circumventing Supreme Court rulings.™
There were other less substautial allegations incliding lack of

28 Sce Hearinps on Nowmination of Cearpr Harrold Carsierll af § lorida to he
Awzoctaie Juslice of the Supreme Court of the United States Bofire the Senale
Comm_ on the Judiciary, 91st Cong., Zned Sess. (1970), Scc ake Rrranr or
SENATE Jumciany Conrd, oN Noumwation or Cronce [lannotp CanswELL,
Execurive Reront No. 91-14, 91st Cong., 2nd Scss. (1970},
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candor belore the Senate Judiciary Commitice (which had also
been raised agaivst Judge Haynsworth) but all of these were
svon supplanted by what became the real issue—that is, did
Carswell possess the requisite distinetion for elevation to the
High Court.

In attempling to determine by whal standards Judge Carswell
shouid be judged, some who had been very much involved in the
Haynsworth debate attempted to define the stamdands which
had been applicd o the previous nominee. Kentucky's Marlow
Couk ealled bis standard the “llaynsworth test” and subsequently
defined it as composed of essentially five elements, (1} com-
petence; (2) achicvement; (3) tewmperament; (4) judicial pro-
priety amd (5) non-judicial record.

Judge Haynsworth himseclf would not have passed this test
had he in Fact been gnilty of some ethical impropricty—that is,
il his judicial integrity had been compromised by violations of
any existing standard of conduct. His record of achicvement
was only attacked by a few misinforued columnists and never
really becmme an issue. And his competence, temperamnent and
the record of his Jile olf the bench was never guestioned, but a
breakdown in any of these areas might have been fatal also,

The judicial integrity component of the “llaynsworth test,”
previously describied as a violatiun of existing standards of conduct
for Federal judges, was never in question in the Carswell pro-
ceedings. It was impossible Far him to encounter difficulties similar
to those of Judge Haynswo-th beeause he owned no stocks and
had not been involved in a1y business ventures twough which a
conflict might arise. Certainly, his non-judicial record was never
guestioned, nor was it a factor raised against any nominee in this
century.  Disqualifying non-judicial activities referred to lhere
could best be illustrated by e:amples such as violations of lederal
or state law, or personal problems such as aleoholism or drug
addiction—in other words, Jdebilitating lactors only indirectly re-
lated to eflectiveness on the sench.

Lowever, all the other eriteria of the "[laynsworth test” were
vaisced in the Carswell case aid eaused Senators secking to make
an objective appraisal of the wminee some difficulty. First, as to
e quiestion of compelence, 1 Ripon Socicty Report and a study
of the nominee's reversal poreentages by a group of Columbia
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law students revealed that while a U.S. District Jndge lie had
been reversed more than twice as often as the mverage federal
district judge amt that he nnked sisty-first in reversals among
the 67 federal trial judges in the south. Nuwincerous resersals alone
might not have been a relevant factor; e conld have Deen in the
vangiard of his profession some spred. This defense, howeser,
ignored simple facts about whicl even a first year law studemt
would be awmre. A federa) district judize’s daty in most instances
is to follow the v as laid down by higher anthmity, Carswell
appeared to have n chionie inabilily to do this. No comparable
performance was ever imputed to Judge Haynsworth even by
his severest crilics.

Sccond, in the area of achicvement, he was totally lacking,
He had no publications, his opinions were rarely cited by other
judges in their opivions, and no capertise in any mea of the
law was revealed. On the conlrary, Judge Haynswomth's opinions
were often cited, and he was a 1ccognized expert in several fields
including patents and tradenuuks, habeas corpus cases, and labor
Jaw. In addition, his opinions on Judicial administration were
highly valued; he had heen ealled upon to testify before Senator
Tydings’ subcommittee on Tmprovements in Judicial Machinery
on this subject in ine of 1969,

In addition to his Yack of proflessional distinetion, Judge Cars-
well's temperament was also questionable. There was unrelmitied
testimony before the Judiciary Connnittee that he was hostile
to a certain class of litigants——imunely, those fmolved in litigation
Lo insurc the right to vote to all citizens regardless of rce por-
suant to the Vaoling Rights Act of 19635, There had been testi-
mony that Judge Haynsworth was anti-labor and anti-civil rights,
but these elarges alleged anot persomal antipathy but rather
philosophical bias in a certain direction such as Justice Coldbeig
nmight have been expected to exvhibit against inanagement in labor
cascs. Such philosopliical or ideological cousiderations, as pointed
out earlicr, are mare properly a concern of the President amd net
the Senate, which shonld sitin judgment npon qualifications ouly.,

And finally, 2 telling factor possibly revealing something
about both competence and temperament was Judge Carswell’s
inability to seenre the support of his fellow judges on the FFifth
Circuit. By contrast, all Fifth Citcuit judges bad supported Judge

65-953 0 - 87 - 3
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Homer Thornberry when hie was nominated in the waning months
of the Johnson presidency, even though that was not considered
an outstanding appointment by many in the country. All jucges
of the Fourth Circuit had readily supported Judge Haynsworth's
nomination. Therefore, it was highly unvsual and significant
that Judge Carswell could not secure the support of his [clow
judges, especially when one considers that they must have as-
simed at that time that they would have to deal with him con-
tinually in [uture years should his nomination not be confinned.
Iis subscquent decision to leave the beuch and run for political
oflice in Florida sceking to convert a wave of sympathy over
his [rustrated appointment into the consolation prize of a United
States Scnate seat only tended to confinn the worst suspicions
about his devotion to being a memnber of the Federal Judiciary.

Judge Carswell, then, [ell short in three of the five essential
criteria evolving out of the Iaynsworth casc. This compelled a
no vote by the junior Senator [rom Kentucky and he was joined
by several other Senators who simply could not, in good con-
science, vote to confirm despite the wishes ol most of their con-
stituents. OF the southern &enators who had supported Ilayns-
worth, Spong, of Virginia, al Fulbright, of Arkansas, switched.
Gore, of Teunessce and Ya lorough, of Texas, voted ro again
and the only Democrat outiile the south of liberal credentials
who had supported the lliynsworth nomination, Gravel, of
Alaska, joined the opponent: his time.

Judge Carswell was defeated 51-45 on April 8, 1970 by essen-
tially the same coalition which had stopped Judge llaynsworth,
The justification for opposition, however, as this article secks to
demonstrate, was much sowrder. Some undoubtedly voted in
favor of Carswell situply beca ise he was a southern conservative.
Others, no doubt, voted no for the same reason. The key Senators
who determined his fate, how :ver, clearly cast their votes against
the Iiruska maxim that medioerity was entitled to a scat on the
Supreme Court.

Hanny M. Brackav i ConrmMaTION AT LAST

The political problem, the-efore, is that so much must be
eaplained in distinguishing between Haynsworth and Block-
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wmun, and when the explanations are made there is still room
for the political mgument that Haeynsworth should hace heen
confirmed in the first place.

Richard Wilson

Washington Evening Star

April 20, 1970

President Nixon neat sent to the Senate to [ill the vacancy of
almost one year created by the Fortas resignation a childhood
friend of Chicl Justice Warren Burger, his first conrt appointment,
Judge Ilarry A. Blackisun, of Minnesota and the Eiglth Cirenit.
Judge Blackmun had an initial advantage which Judges [Taysworth
and Carswell had not enjoyed—he was not [rom the South. Once
again, in judging the nominee it is appropriale to apply Senator
Cook’s “Haynsworlh test.”

Judge Blackmun’s competence, temperament, and non-jndicial
record were quickly established by those charged with the
responsibility of reviewing the nomination,” and were, in any
event, never questioned, as no one asked the Judiciary Commiittee
for the opportunity to be heard in opposition to the nomination,

In the area of achievement or distiuction, Jndge Blackmuan
was completely satisfactoy,  lle had published three legal
articles. “The Marital Deduction and Its Use in Minnesota;™*
“The Physician and His Estate;™ and “Allowance of In Forma
Pauperis in Section 2255 and labeas Corpus Cases.™ In ad-
dition, at the time of his selection he was chainman of the Advisory
Committee on the Judge’s Function of the American Bar Associa-
tion Special Commillee on Standards [or the Administration of
Criminal Justice. Moreover, he had achieved distinction in the
arcas of federal taxation and medico-legal problems and was
considered by eolleagues of the bench and bar to be an expert in
these fields.

The only question raised about Judge Blackinan vwas in the

37 See Hcarings on Nomination of h‘any A. Blackninn of Minnrsota to he
Assoctate Justice of the Supreme Court of the United States Before the Scnate
Comm. on the Judiciary, 91st Cong., Zod Sess. (1970).

28 Blachnmn, The Maital Der;;:c!iun andd Its Use in Minnesota, 36 Misn. L.
Nev. 50 (195]1).

28 Blackmun, The Fhysiclan end 11s Estate, 30 Mien. Mrp 1073 {1953)

80 Blackmun, Alfocance of In Forma Paupens in Scction 2255 and Habmv
Corpus Cases, 43 F.R.D. 343 (1968},
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arca of judicial integrity or cthics. Judge Blackmun, since his
appointment to the Eighth Circait by President Eisenliower in
1959, hiadl sat in three cases in which le actually owned stock in
one of the litigauts before him: Hanson v. Ford Motor Co.,™
Kotula v, Ford Motor Co.,"® and Mahoney v. Northwestern Bell
Telephone Co™ I a fourth case, Minnesota Mining and Manu-
facttning Co. v. Superior Insulating Co.* Judge Blackmun acting
similarly to Judge aynsworth in Brunswick, bought shares of
one of the liligas alter the decision but before the denial of a
pelitiom Tor rehearings.

As previously mentioned, Judge Haynsworth's participation in
Brunswick was criticized as violating the spirit of Canon 29 and
the literal meaning of Formal Opinion 170 of the ABA, thus show-
ing an iuscositivity to judicial ethics, but Judge Blackmun
acted similarly in the 3M case and was not so criticized.
Except as it could be argued in Brunswick, Judge Haynsworth
never sat in a case in which he vwned stock in one of the litigants
but, rather, three cases in which lie merely owned stock in the
parent corporation of the litigaut-subsidiary, a situation not un-
ethical mider any existing standaid, or even by the wildest stretch
of any Jegal imaginalions, except thuse of the anti-llaynsworth
leadership.

Judge Blackmun, on the other hand. committed a much more
clear-eut violation ol what could be labelled the “Bayh standad.”
Senator Bayh, the leader of e opposition in both the Haynsworth
and Carswell eases, ignored this Lreach of his Hayusworth test
with the following interesting justification:

Ne [Blackmun] discussed s stock holdings with Judge John-
son, then Chief Judge of tle Circuit, who advised hin that
his holdings did not coustit e a “substantial interest” under
28 USC 455, and that he wa: obliged to sit in the ease. There
is no indication that Judge Iaynsworth ever disclosed his
financial interest to any coll 2ague or to any party who miglit
have [elt there was an appaient conllict, before sitting in such
case.?® [Emphasis added.}

31274 F 2d 536 {8th Cir. 196G0).

32 318 1.2 732 (8th Cir. 1901)

8377 F 24 519 {Sth Cir. 1967)

34 244 1.2 478 { 8th Cir, 1960),

38 Nrrour o SENATE Jumciany ¢Joaee. oN Nosminatrion of Hanry A, Brack-
amyN, Execunive leront No. 91-18, 'Hst Cong., 2nd Sess. @ (1870). -
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Judge Haynsworth did not inform the lawyers becanse nnder
existing Fourth Cirenit practice he lound no significant interest
and, thus, no duty lo disclose to the kavw yers. In any event, Judge
Blackmun did not inform any ol the L yers in any of the cases
in which he sat, either. Judge Blackimm asked the chicf jidge
his advice and 1clicd upon it. Judge llaynsworth was the chicl
judge.

Chief Judge Johnson wmdl Chicl Judge Haynsworth both
inlerpreted that standind, as it existed, not as the Seonator fiom
Indiana Jater fashioned it “That imterpretation was, as the sup-
porters of Judge Hayusworth said it was, and in accord with
Chicf Judge Jolmson who deseribed the meaning of 28 US.C.
§ 455 to be “that a judge should sit regardless of interest, so long
as the decision will not have a significant elfect vpon the valie
of the judge’s interest.™

In other words, it is not inlercst in the litigant but interest
in the outcome of the litigation which requires stepping aside.
But cven H it were interest in the litigant, the interests of Black-
mun were de minimis and the iterests of Haynswortl were not
only de mininis, hut were one step removed—that is, his interest
was in the parent corporation where the subsidiary was the
litigant.  Furthermore, the case law, what little there is, and
prevaiting practice dictate that in the parent-subsidiary situation
there is no duty to step aside,

As Johay Frank pointed out to the Judiciary Committee during
the Haynsworlh hearings, where there is no duty to step aside,
there is a duly to sit. Judge Haynswortly and Judge Blacknum
sat in these cases Decarse under existing standiuds, not the
convenient ad hoc standard of the Taynsworth opponents, they
both had a duly tosit, Bet it is worth noting that il one were o
require a strict adherence to the most rigid standard =1 ormal
Opinion 170, which states that a judge shall not sit in a case in
which he owns stock in a party Hligant—Judge Havnsworth whom
Senator Bayh opposed had unly oue arguable violation, Bruns-
wick, while Judge Blucknn whom Senator Bavl supported had
one arguable vivlation, 3M, and three clear violations, Hansen,
Kotula and Maloney.

The Senator from Indiana alo mgned that since Jodge Black-

2 id,
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nuen stepped aside in Bridgeman v, Gateway Ford Truck Sales,”
arising after the IIaynsworth aflair, a situation in which he owned
stock in the parent Ford which totally owned one of the sub-
sidiary-litigants, he “displayed a laudable recognition of the
changing nature of the standards of judicial conduct.”™ Of
course, Judge Blackmun stepped aside after seciug what Judge
Hayusworth had been subjected to. Haynsworth did not have an
opportunity to step aside in such situations since this new Bayh
mile was established during the course of his demise. Certainly
Judge Haynsworth would now comply withi the Bayh test to avoid
[urther attacks upon his judicial integrity just as Judge Blackimun
wisely did in Bridgeman.

It is clear, then, to any objective reviewer, that the ITaynsworth
and Blackinun cases, aside fromn the political considerations in-
volved, were virtually indistinguishable. If anything, Judge
Blackmun Lad much more flagrantly violated that standard used
to delcat Judge Haynsworth than had Judge Ilaynsworth, How-
ever, Judge Blackmun violated no existing standard worthy of
denying him confinnation and he was quite properly confinmed
by the Senate on May 12, 1970 by a vote of 88 to 0,

A New Test Can One BE ComrFiep?

Bad laws, if they exist, should be vepealed as soon as possible,
still, while they continue in force, for the sake of example
they should be religious'y observed,

Abraham Lincoln

it has been demonstrateel that Judges Laynsworth and Black-
mun violated no existing st.ndards worthy of denying either of
them confirmation. Judge Carswell’s defent, like Judge 1layns-
worth's, was also due in parl to the application of a new standard
—it having been argued th: t mediocro nominces had been con-
finned in the past, a fortioni Carswell should be also. Yet, cer-
tainly achicvement was alaays a legitimate part of the Senate’s
consideration of a nominee for confirmatlion just as ethics had

87 No, 19, 749, {¥cbruary 4, 970).
83 croitT OF SENA1E Jupictan ¥ Conne, ON NominaTion oF Hanny A, DLack.
MUN, supra note 34, at 10,
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always been. The Senate simply ignored medioerity at various
times in the past and refused to do so in the case of Carswell.
And in the case of Ilaynsworth it made up an wirealistic standird
of judicial propricty to serve its political purpuses and then
ignored those standards ier in regard to Judge Blackmun
Lecause politics dictated confirmation.

Yossibly, new standards should be adopted by the Senate
but, of course, adopted prospectively in the absence of a
pending nomivation and not in the conrse of comBinmation
procecdings. In this regad, Senator Bayh has now intioduced
two bills, The Jadicial Disqualification Act of 1970 and the Omni-
hus Disclosure Act which, il enacted, would eodify the standards
he previously employed to defeat Judge Hayusworth. This legis-
lative elfort is an admission that the previously applied standards
were honexistent at the time. Those bills are, however, worthy.
of serivus consideration in a continuing clfort to improve judicial
standards of conduct. Some standmds have been suggested here
and will be recounted again but first somme observations abowt
the body which must apply them.

First, it is sale to say that anti-sovithern prejudice is stif very
much alive in the fnd and particnlnly in the Senate. Although
this alone did not cause the deleats of Haynsworth and Carswell,
it was a major factor. The [act that so many Senators were willing
to create a new cthical standiud [or Judge Haynsworth in Novem-
ber, 1969, in order to insure his deleat and then ignore evert
more {lagrant violations of this newly established standard in
May of 1970, can ouly be counsidered to demonstrale sectional
prejudice.

Another omiuous aspect of the past vear’s events has been
that we have seen yet another example of the power of the press
over the minds of the people. As Wendell Phillips once com-
nmented, “We live nnder a government of men and morning
newspapers.” Cerlainly, one should not accuse the working press
of distorting the news. The reporters were simply conveying to
the nation the aceusations ol the Senator from Indiana and others
in the opposition camp. These aceusations were interpreted by
a misinformed publie outside the sonth (as indieated by prominent
public opinion polls) as conclusive prool of Judge Haynsworth's
inpropriety and Judge Carswell's racism, neither of which was
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ever substantiated. The press should remain unfcttercd, but
public figures must continue to have the eourage to staud up to
those who would usc it for their own narrow political advantage
to destroy men’s reputations, and more jmportantly, the aura of
diguity which should properly surromnd the Supreme Court.

Some good, however, has come [rom this period. Senatorial
assertion against an all-powerful Executive, whoever lic may be,
whethier it is in foreign allairs or in Supreme Court appuintmcuts,
is liealthy for the conntry. Such assertious belp restore the con-
stitutional checks and balances between our brauches of govern-
nmient, thereby helping to preserve our institutions and maximize”
our freedom.

In addition, the American Dar Association has indicated a
willingness to review its ethieal standards and has appointed a
Speciul Conmnittee on Standards of Judicial Conduct, under the
chairmanship of Judge Traynor, which issued a Preliminury State-
ment and Interim Report which would update the ABA Canous
of Judicial Ethics. This report was discussed in public hearings
on August 8t and 10th, 1970 at the Annual Meeting of the ABA
in St. Louis and may be placed on the agenda for consideration
at the February, 1971, mid-year mecting of the louse of Dele-
gates. Both supporters aud opponents of Judge llaynsworth
agreed that a review and overhaul of the ABA's Canous of
Judicial Ethies was needed. This should be valuable and useful
to the Senate as the Judiciary Commitliee under Senator Eastland
has made a practice of requesting reports on Presidential nowi-
nees to the Supreme Court by the Standing Commitlee on the
Federal Judiciary of the ABA. This practice probably should be
continued as the Senate has wot, in any way, delegated its
decision upon confinnation to this outside organization. Rather,
it secks the views of the ADA before reporting nominees to the
Judiciary to the floor of the Scenate just as any committee would
seek the views of relevant outside groups before proposing
legislation.

Altheugh not central to the considerations of this article, it
shonld be noted what the Executive may have learned from this
period. President Johnson undoubtedly discovered in the Fortas
and Thornberry noininations that the Scuate could be very
reluctant at times to approve nominees who might be classified
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as persona} friends or “crouvies” ol the Execulive. It was also
establishicd that the Senile would frown upon Justices of the
Supreme Court acling as advisors to the President as a violation
of the concept of scparation of powers. This argrnment was used
very effectively against the elevation of Justice Fortas to the
Chicf Justiceship as he lad bheen an advisor to President Johuson
on a myriad of matlers during his tenure on the Court. Presi-
dent Nixon learned during the Carswell proceedings that a
high degree of competence wondd tikely Dbe required by the
Senate before it approved luture nominces. e also leared
during the Haynsworth case that the Senate would likely recuire
strict adherence to standmds of jndicial propriety.
Unfortunately, as a result of this episode, the Administration
has adopted a very questionable practice in regard to [ature
nominations to the Supremne Court. Attorney General John M
Mitchell announced on July 28, 1970 that the Justice Department
would adopt a new procedure nider which the Attorney General
will seek a complete investigation by the ABA’s Standing Com-
mittee on the Federal Judiciary before recommending anyone
to the President for nomination to the Supreme Court. This
Conmiittee has already enjoved virtually unprecedented influence
in the relection of U.S, District and Circuit judges as this Ad-
ministration has made vo nominations {0 these Courts which
have not reccived the prior approval of this twelie man Com-
miltee. In cllect, the Administration, aller delegating to this
Committee velo power over lower federal court appointments,
has now broadened this authority to cover its sclections to the
Supreme Court. Complete delegation of authority to an outside
organization of so awesome a respounsibility as designating men
to our federal District and Circuit Courts is bad enougly, hut such
a delegation of authority to approve, on the Supreme Court level,
is most unwise. Far from representing all Jawyers in the conntry,
the ABA has historically been the repository of “bhig-firm,”
“defense-oriented.” “corporate-type lawyers” who may or may
not make an objective appraisal of a prospective nomiuce.
if President Wilson had ashed the ABA for prior approval of
Braudeis, the Sapreme Court and the nation would never have
benefitted from his great legal talents. The presumption that
such an outside organization as the American Bar Association is
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betler able to pass upon the credentials of nominces for the
federal courts and cspecially the Supreme Court than the Presi-
dent of the United States who is given the constitutional authority
is au erroncous judgment which the passage of time will hopefally
see reversed.™ This is not.to imply that ABA views would not
be nseful W the Exeentive fn ils considerations just as they are
usclul to hut not detenminative of the actions of the Senate (the
Senate having rejecled ABA npproved nominces Haynsworlh and
Carswell),

What standiud then can be drawn for the Senate from the
cxperiences of the past year in advising and cowsenting to
Presidential nominations to the Supreme Court? They have becen
set out above but should be reilerated in conclusion. At the
outset, the Sennte should discount the philosophy of the nomince.
In our politically centrist socicty, it is highly unlikely that any
Exceutive would nominate a man of such extreme views of the
right of the left as to be disturbing to the Senate. Ilowever, a
nowmination, for exmnple, of a Comnunist or a member of the
Awerican Nazi Parly, would have to be considered an exception
to the recuimmiendation that the Senate leave ideological con-
siderations to the discretion of the Executive. Political and
philosophical eonsiderations were often a factor in the nincteenth
century and arguably in the Parker, Ilaynsworth and Carswell
cascs also, but this is not proper and tends to degrade the Court
and dilute the constitutionally proper authority of the Exccutive
in this area. The President is presumably elected by the people to
carry out a program and altering the idevlogical directions of
the Supreme Court would scem to be a perfectly legitimate part
of a Presidential platfonn. To that end, the Constitution gives to
him the power to nominate, As mentioned earlier, if the power
to nominate had been given to the Senate, as was considered
during the debates at the Constitutional Convention, then it
would be proper for the Senate to eounsider politieal philosophy.
The proper role of the Senate is to advise and consent to the
particular nomination, and thus, as the Constitution puts it, “to
appoint.” This taken within the countext of modern times should

M Nt sce Walsh, Sclection f Supreme Court Justices, 56 A.B.A.). 550-G0
{1970); Reront or THE StANmnG ComM. oN THE FEDERAL JupiCIARY OF Tng
AsriucaN Bar Associamion (1970 .
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mean an examination only into the qualifications of the Presi-
dent’s nomince.

In examining the qualifications of a Supreme Court nominee,
use of the following criteria is recommended. First, the nomince
must be judged competent, e shonlkl, of course, be a fawyer
although the Conslitution does not vequire il Iadiciad experi-
ence might salisly the Scoute as to the nondinee’s compelence,
although the President should certainly not be restricted to
vaming silting judges.  Legal scholns as well as practicing
lawyers might well be Tfound competent.

Sccond, Uie nominee should be judiged to have obtained sone
level of achicvement or distinction.  Alter all, it is the Supreme
Court the Senate is considering not the police court in Hoboken,
N.J. or even the U.S. District or Cirenit Courts. This achicvement
could be established by writings, but the absence of publications,
alone would not be fatal. Reputation at the bar and heneh wonld
be sigunificant. Quality of opinions if a sitting judge, or appellate
bricfs il a practicing attorney, or articles or books if a law pro-
fessor might establish the requisite distinction.  Certainly, the
acquisition of expertise in certain areas of the law would he an
important plus in determiniug the level of achievement of the
nomninec.

Third, temperament could be significant. Althongh diflienlt
to establish and not as important as the other criteria, tempera-
ment might become a factor where, for example in the ease of.
Carswell, a sitting judge was alleged to be hostife to a certain
elass of litigants or abusive to lawvers in the courlroom.

Fourth, the nominee, il a judge, must have violated o
existing standard of ethical conduct rendering him uvnfit for
confirmation. If the nominee is not a judge, he must not have
violated the Canons of Ethies and statutes which apply to condnet
required of members of the bar. If a law professor, he must be
[ree of violations of ethical standards applicable 1o that pro-
fession, for examiple plagiarism.

Fifth and finally, the nominee mist have a clean reeord in
his life off the bench. Fle should be free from prior criminal
vonviction and not the possessor of debilitating personal problems
such as aleololism or drug abuse. Tlowever, this final criterion
would rarely come into play due to the inteusive personal investi-
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gations customarily empliyed by the Exceutive before nomina-
tions are senl lo the Senale.

In conclusion, these c:iteria for Senate judgment of nominees
to the Suprene Court are recommended for future considerations.
It will always be diflicult o obtain a fair and impartial judgment
[rom such an inevitably political body ns the United States Senate,
However, it is suggested that the true mcasure of a statesinan
may well he the ability to rise above partisan political cousidera-
tions to objectively pass upon another aspiring human being.
While the author retains 10 great oplimism lor their future usnge,
these guidclines are now, nevertheless, left behind, a fitting
epilogue hopeluily to a riost unique and unforgetlable era in the
history of the Supreme C.ourt.
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Senator McCoNNELL. I do not see any point, particularly being
this far down the seniority scale, in reiterating all those criteria.
We will go into them at length later. I also came back and worked
with you, if you will recall, when your own nomination was before
the Senate Judiciary Committee.

In the meantime, I, like everyone else, have had a chance to ob-
serve your work for the last 15 years, and I want to just tell you,
Mr. Justice Rehnquist, it is a privilege to have known you before
your nomination, to have worked with you on frequent occasions in
those days; to watch the humility, grace, and dignity with which
you have handled your position on the U.S. Supreme Court for the
last 15 years.

There is no man in the entire country, or woman, in the entire
country, in my opinion, better suited for this job, at this particular
time, than you are. And so I am excited to support your nomina-
tion. It is a thrill to be here and to see you before this group, being
proposed for the Chief Justice position, and you can count on my

support.
Mr. Chairman, I also had an opening statement which I would

also like inserted in the record.
The CrHalRMAN. Without objection, so ordered.
Senator McConNELL. Thank you, Mr. Chairman.
[The statement follows:]

PREPARED STATEMENT OF SENATOR MiTcH MCCONNELL

Mr. Chairman, I would like to add my voice today in wholehearted support of the
nomination of William Hobbs Rehnquist to be Chief Justice of the United States. I
commend and fully endorse President Reagan’s selection of Mr. Justice Rehnquist,
and urge my colleagues on this committee to expeditiously report out this nomina-
tion recommending confirmation without reservation.

After careful consideration of those factors I believe ought to be weighed in evalu-
ating Presidential nominations to the Supreme Court, I have come to the conclusion
that Mr. Justice Rehnquist is, professionally, exceptionally well qualified to lead our
Nation’s highest court. Furthermore, I am pleased to be able to add my personal
endorsement of this nominee as well as 2 man of great integrity, wisdom and fore-
sight. I can assure my colleagues that Bill Rehnquist will not only serve the Court to
the utmost of his vast abilities, but perform those duties with distinction.

In 1970, when I served as chief legislative assistant to the then junior Senator
from Kentucky, Marlow W. Cook, I had the opportunity to express my views on the
judicial selection process in a Kentucky Law Journal article. The occasion for my
reflection then was the nominations of Judges Haynsworth and Carswell to the Su-
preme Court and subsequent Senate action on these nominations. The views I ex-
pressed some sixteen years age continue to guide by thoughts on the judicial selec-
tion process today. o

At the time, I set forth five criteria by which the qualifications of a Supreme Court
nominee might be judged. I said then, and continue to believe now, that our conati-
tutional role in providing the President with our advice and consent in respect to
nominations to our Nation's highest court is frankly the most important role the
Senate plays. For it is the Supreme Court which guards the most fundamental
fabric of our society—the rule of law.

First and foremost, a nominee must be judged competent. Like all nominees to the
Federal bench, Justice Rehnquist has been evaluated by the American Bar Associa-
tion’s Standing Committee on the Federal Judiciary. The fourteen members of that
committee are charged with evaluating on a professional and objective basis the
qualifications of a nominee. That committee, by the way, is also the only non-gov-
ernmental group that has direct input into the evaluation of a potential Federal
judge. In the case of Justice Rehnquist, the ABA committee will have had two sepa-
rate opportunities to evaluate his qualifications.

In 1971, the ABA committee concluded that:

“Mr. Rehnquist meets high standards of &rofessional competence, judicial tem-
perament, and integrity. To the committee this means that from the viewpoint of
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professional qualifications, Mr. Rehnquist is one of the best persons available for ap-
pointment to the Supreme Court.”

Mr. Rehnquist’s tenure as Associate Justice of the Supreme Court has certainly
substantiated this evaluation. And I am confident that when the ABA committee’s
present evaluation is presented to this committee, it will not only equal but surpass
the previous finding.

e second criterion 1 proposed to apply to Supreme Court nominees was based
upon achievement. Sixteen years ago, in referring to the nomination of one candi-
date for the Supreme Court, I noted that “[A]fter all, it is the Supreme Court the
Senate is considering not the police court in Hoboken, N.J. or even the U.S. district or
circuit courts.” Qur Nation’s highest court demands the highest level of excel-
Ience. Mr. Chairman, this nominee hag more than amply demonstrated that level of
excellence.

Mr. Rehnquist has consistently demonstrated a level of professional achievement
that all members of the legal profession may envy. After graduation, Mr. Rehnquist
served as a law clerk to Mr. Justice Robert H. Jackson. After his clerkship with
Justice Jackson, Mr. Rehnquist entered private practice in Phoenix. When he left
Phoenix in 1969, to serve in the Justice Department, he was rated at the highest
level in Martindale-Hubbell. I can testify from personal knowledge as to his ability
as an Assistant Attorney General of the United States. And as the record of this
hearing will amply demonstrate, Mr. Justice Rehnquist has excelled as a member of
the Supreme Court. Mr. Chairman, I can think of no man better qualified to serve
as Chief Justice of the United States.

Third, judicial temperament is vitally important. Service on the Supreme Court
demands that an individual possess the highest degree of fairness, integrity, and
courtesy. I know from my own experience, that Bill Rehnquist certainly conforms to
these standards. As an aside, although I would not characterize it as being a formal
prerequisite to service on the Court, I would mention Bill’s well developed sense of
humor. I am sure that sense of humor has and will continue to promote the necessary
comradery among nine individuals engaged in such stressful and intense re-
spongibilities.

The final two criteria I would apply to nominees require that the nominee must
have violated no standard of professional conduct rendering him unfit for confirma-
tion, and nor committed any serious impropriety in private life. While 1, regretfully,
anticipate attempts to cast doubt on Mr. Rehnquist’s character on the basis of
events delved into at length in his prior confirmation hearing, I am absolutely confi-
dent that these attempts will necessarily fail. These allegations speak more to the
politics of the confirmation process than to the personal integrity and professional
competence of the nominee, The “evidence” brought forward to date has failed to
raise even a scintilla of doubt in this Senator’s mind. Fortunately, we have not
reached the day, I hope, when trial by media rules the confirmation process.

I was particularly troubled by a series of recent articles focused on memoranda
produced by Justice Rehnquist during his clerkship with Justice Jackson. In a letter
to the editor of the Washington Post, John G. Kester, a former clerk for Justice
Jackson, discussed how faulty this line of attack has been. It is precisely a sense of
conviction and strength of opinion that makes a élerk valuable to a Justice. I would
urge my colleagues to focus on the relevant body of writing—dJustice Rehnquist’s
opinions for the Supreme Court.

While I fully respect the opinions of my colleagues who disagree with the choice
of Mr. Rehnquist, and who would have made a different choice, I believe that a
heavy burden must be met by those who would have this nominee rejected. Under
the Constitution, our duty is to provide advice and consent to judicial nominations,
not to substitute our judgement for what are reasonable views for a judicial nomi-
nee to hold. I believe that if this nomination proceeds on the merits, William Hobbs
Rehnquist will be quickly confirmed as our next Chief Justice of the United States.

The CHAIRMAN. The able and distinguished Senator from North
Carolina, Mr. Broyhill.

STATEMENT OF HON. JAMES T. BROYHILL, A U.8, SENATOR FROM
THE STATE OF NORTH CAROLINA

Senator BRovHILL. Thank you very much, Mr. Chairman 1 appre-
ciate the opportunity to participate in this historic event. In his
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years on the Court, Associate Justice Rehnquist has proven himself
to be a man of great intellect, and also of high integrity.

More importantly, he has continued in his respect for, and has
continued a defense of, his views of the Constitution.

Now the President has appointed Associate Justice Rehnquist as
the Chief Justice with the full knowledge and recognition of those
strong views. The President knows that strong leadership is needed
on the Court, and that Justice Rehnquist has shown the capability
of carrying out that responsibility.

The president also has the right, and I think the responsibility,
to nominate a person who shares his views on the interpretation of
the Constitution.

I look forward, Mr. Chairman, to the exchange of views in these
hearings, and participation of these witnesses before the commit-
tee. Thank you very much.

The CHAIRMAN. Thank you very much. Is Senator Ted Stevens in
the Hall? He indicated he wanted to make a statement.

{No response.]

The CHAIRMAN. Senator Stevens can place his statement in the
record or he can come later, as any other Senator can.

Now, we will have one witness this afternoon whose wife is in
the hospital and he has got to leave. That is the Honorable Griffin
Bell, a former circuit judge. Judge Bell, if you will come around.

Judge Bell, if you will stand and be sworn. Will the evidence you
give in this hearing be the truth, the whole truth, and nothing but
the truth, so help you God?

Judge BELL. I do.

The CHAIRMAN. You may proceed.

TESTIMONY OF HON. GRIFFIN B. BELL, KING & SPALDING,
ATLANTA, GA

Judge BeELL. Mr. Chairman and members of the committee, I
have a statement which I have submitted and I would ask that it
be included in the record.

The CHAIRMAN. Without objection, so ordered.

Judge BEeLL. I will make a very short statement, based on the
paper that I have submitted.

I appear in support of the President’s nomination of the Honora-
ble William H. Rehnquist to be Chief Justice of the United States.

I have known Justice Rehnquist since shortly after his appoint-
ment and confirmation to be an Assocciate Justice of the Supreme
Court, and have followed his career, as well as his writings on the
Supreme Court. In fact I have followed the opinions of the Court
Ehroughout the period of hig service, 15 years of service on the

ourt.

We are inclined, as Court watchers, to divide the members of the
Court into liberals, moderates or centrist, and conservatives. Some
of the Justices move from one category to another, depending upon
the subject matter before the Court.

Probably Justice Brennan is more steadfast in his positions on
the liberal side than any other member of the Court, or as much
50. And perhaps Justice Rehnquist occupies an opposite position on
the conservative side. I do not consider either Justice Brennan or
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Justice Rehnquist to be extremist. We are fortunate in our country,
g:)at we do not have an extremist, in my judgment, on the Supreme
urt.

They can be compared, because they are—that is, Justice Bren-
nan and Justice Rehnquist—because they are true leaders on the
Court. They are bright, articulate, well-versed in constitutional and
statutory law, and judicial philosophy. And because they reason
from a firmly held philosophical view of the Constitution, and the
role of the Court in American society.

As such they are similar in that they render reasoned decisions,
based, in most part, on their philosophical leanings, and, as such,
are predictable.

Justice Rehnquist is a leader on the Court, because of his tower-
ing intellect, his well known and recognized capacity as a constitu-
tional law scholar, and because he is, beyond doubt, greatly re-
spected by the other members of the Court.

These are the elements required for one to be a great Chief Jus-
tice. It has been said that Justice Rehnquist takes conservative po-
sitions in criminal law. Some equate the individual rights of crimi-
nal defendants with the great concepts of social justice for the
downtrodden. This is a good approach, but one that sometimes
overlooks the rights of society. Among the criminal defendants
class are many people who are trafficking in drugs and dealing in
violence, and are not downtrodden at all. Society needs to be pro-
tected from them.

The criminal justice system must be workable, and Justice Rehn-
quist has adopted views that tend in that direction. The Burger
court has not set aside landmark decisions, such as those that have
affiorded the right to counsel, Miranda rights, or the exclusionary
rule.

In some instances, Justice Rehnquist has joined in making those
great rights more workable, and thus preserving them. The good
faith exception to the exclusionary rule is a good example of Jus-
tice Rehnquist’s role in saving the exclusicnary rule from its own
excesses.

The same may be said of some of the fourth amendinent rulings
of the Court. I spent some time on the lower court myself, and that
is the most difficult area of the law, that is, what to do with some
of the fourth amendment cases.

These criminal decisions have not been the work of extremists,
but of Justices of good will, reasoning together within liberal and
conservative parameters.

It has been said that Justice Rehnquist believes that some atten-
tion should be paid to the original intent of the drafters of the Con-
stitution. It has also been said that he believes that the Court has
been too expansive in its use of the 14th amendment, particularly
the due process and equal protection clauses. I read somewhere,
Professor Howard’s article, } believe, that he thinks the 14th
amendment should be restricted to what it was originally enacted
to do, and that was to eliminate racial injustice.

Well, he is entitled to these views. It would be certain that a lot
of people would not agree with those positions, but he is certain-
ly—they are not extreme and he is entitled to those views.
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It has been said that his views of the first amendment, freedom
of religion clause, are such that he goes back to the Framers’
intent, and he does not believe that the Constitution requires the
Government to be neutral as between religion and irreligion. This
view has substantial underpinnings in history, and is by no means
unreasonable. Justice Rehnquist has a decent respect for federal-
ism. He has some appreciation of the role that the States occupy in
our governmental structure, especially in health, safety and educa-
tion.

I think that his views in these areas are the ones that I read,
that people think are unusual, and while they are debatable, they
certainly are not extreme, and——

The CHAIRMAN. Judge Bell.

Judge BELL. Yes, sir.

The CHAIRMAN. We are having a vote in the Senate, and we just
have about 4 minutes left to vote.

Judge BELL. I need 1 minute.

The CHAIRMAN. We will take a recess and come back in about 10
minutes.

Judge BeLL. All right.

The CHAIRMAN. We will take a recess at this time for 10 minutes.

[Recess.]

The CHAIRMANR. The committee will come to order.

Judge Bell, you may now continue with your testimony.

Judge BeLL. Mr. Chairman, I had almost finished. I was just get-
ting ready to say that under the constitutional system, the Presi-
dent has the right and the duty to nominate the Chief Justice and
the Senate has the power to advise and consent. One of the most
important issues in any Presidential campaign is what type of jus-
tices and judges will a particular candidate appoint to our courts.

President Reagan carried 49 States, and the people were well
aware of his views on the judiciary. There has never been any
doubt that he intended to appoint conservatives. This was an issue
that was resolved by the election.

I was asked once when I was Attorney General on “Meet the
Press,” I think it was, why we did not appoint more Republicans.
And T said, “Well”"—I hedged on the question—and finally, I said,
“Well, I have to say that we do not have an affirmative action pro-
gram for Republicans.”

That is what the Presidential election is about in this country. If
we want to get Democrats, or more liberal people on the courts, we
will have to win the election.

The President has nominated Justice Rehnquist, and I th’nk he
has to be tested to see if he possesses integrity, ability, leadership
capacity, intellectual attainment, and good health; and on top of
that, [ would want to be certain that he had a modicum of common
sense. [t seems to me that he meets all of these standards and that
the President’s nominee for Chief Justice should not be rejected.
He has a public record of 15 years on the Court, and I think his
record supports that same conclusion.

Were T a Senator, I would vote to confirm Justice Rehnquist as
Chief Justice. I would do so with a decided view that he would
serve our Supreme Court and our Nation well.

I thank you, Mr. Chairman.
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The CuatrmaN. Thank you very much, Judge. We are very
pleased to have you here. You would have made a great member of
the Supreme Court yourself.

Senator Metzenbaum—no, Senator Biden.

Senator BipEN. No; go ahead.

Senator MerzenBaum. Judge Bell, you supported the Brad Reyn-
0lds nomination in an op-ed piece. As you know, this committee
turned down his confirmation.

Judge BeLL. I am well aware of that.

Senator METZENBAUM. And you were paid by E.F. Hutton to pre-
pare a report supporting the Justice Department's conclusion not
to bring criminal prosecution against the E.F. Hutton $10 billion
check-kiting case. And now, you testify today. One almost begins to
get the feeling that you are the Republicans’ favorite Democrat;
when they need a Democrat, they look to Griffin Bell.

Let me ask you, has the administration or somebody spoken to
you about coming up here to testify today?

Judge BeLL. Well, I volunteered to testify.

Senator METZENBAUM. But hefore you volunteered, did somebody
call you, or did you call them?

Judge BELL. No, I did not——

Senator METZENBAUM. And if you did call somebody whom did
you call?

Judge BELL. No, no; I did not call them.

Senator METZENBAUM. Who did you call?

Judge BeLL. I did not. Somebody called me and asked me if I
would like to testify for Justice Rehnquist, and I said yes, I would
be glad to; I have already spoken out for him on three television
stations in Atlanta.

Senator MErzENBAUM. Who called you?

Judge BELL. Brad Reynolds. [Laughter.]

Senator MerzeneauM. He ig the one—you and Brad Reynolds—
well, I will withdraw that.

Judge BEeLL. We are friends.

Senator METZENBAUM. Pardon me?

Judge BELL. Mr. Reynolds and I are friends. I have known him
since he graduated from Vanderbilt Law School. I tried to recruit
him as a law clerk, and I have known him over the years. I almost
gave him a job when I was Attorney General, but I never could
find one that suited him.

Senator MeErzENBauM. Well, as you know, this committee could
not find one that suited him, either, or else he did not suit us.
[Laughter.]

Judge BeLL. Well, he has got a job, and he was confirmed over
here once.

Senator METZENBAUM. That is true, and also was denied confir-
mation——

Judge BeLL. Once.

Senator METZENBAUM [continuing]. On the other occasion on
which you wrote the op-ed piece.

Judge BEeLL. Right. As I told you recently when I was here, I
have a right as an American to write that article.
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Senator MeTzENBAUM. Now, let me ask you this. In the Batson
case, Justice Rehnquist took the position that you could strike all
blacks from juries. Do you agree with that position?

Judge BeLL. No.

Senator METzENBAUM. Justice Rehnquist, in Wallace v. Jaffrey,
took the position that the Government can promote religion as long
as it does not favor a particular religion. Do you agree with that
position that he took in that case?

Judge BeLL. Almost. I agree that the Constitution does not re-
quire the Government to be neutral as between religion and no re-
ligion. But I do not think the Government cught to promote reli-
gion. You see, there is a difference in the way you said that. It is
sort of like the difference between what 1 did for E.F. Hutton and
the way you stated your question a minute ago. [Laughter.]

Senator METZENBAUM. Well, I think that we will get into that.
You were hired by E.F. Hutton, and——

Judge Beil. There is no question about that—but I was not hired
to do what you said I was hired to do.

Senator MeTzZENBAUM. Well, let us say that the result——

Judge BELL. If you want to have a hearing on that, we will have
one.

Senator METZENBAUM. Let us say the result came out that way.

Do you think that government can promote religion?

Judge Beri. No; I think there iz a line between neutrality. I said
I do not think the Government has to be neutral, but I said I am
not certain that I think the Government cught to promote religion.
The next thing you know, they are writing a prayer, you see, and
you cannot go that far. There is a big balance always in constitu-
tional law, and there are nuances, and we are dealing in one right
now.

Senator MerzENBAUM. Well, we are dealing with more than nu-
ances, because in the case of Wallace v. Jaffrey, as I understand it
and as I read it, it indicates that the nominee for Chief Justice had
taken the position that the Government can promote religion as
long as it does not favor a particular religion. In fact, if my recol-
lection serves me right—and I do not have the case in front of
me—I think some of that actual language is included in Justice
Rehnquist’s dissent.

And I am trying to find out from you—you are testifying for him;
you say you think he would be a good Chief Justice of the Supreme
Court, and I am just trying to find out, whether you are here just
as an accommodation to the administration, or if you sincerely be-
lieve this.

Judge BerL. I think he is a very fine Justice.

Senator METZENBAUM. I think he is a very fine man, too.

Judge Berr. All right. Now, that does not mean that I would
agree with every decision he has written. I did not come here to
endorse a check of any sort. I just came here to say that I think he
is a very fine judge, and I think he writes reasoned opinions—you
can understand his opinions and where he is coming from—and I
do not think he is an extremist. I think he is a conservative. And
maybe 1 am somewhat more liberal than he is, and perhaps you
would be. But that does not mean he is not entitled to be on the
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Supreme Court, or that the President is not entitled to nominate
him. That is what we are having the problem about.

Senator METZENBAUM. Nobody denies the President’s right to
nominate him, nor are we at issue with whether he hag a right to
be on the Supreme Court. The issue before us now is should he be
confirmed Chief Justice of the Supreme Court, which is a totally
different issue, and I am sure you agree with that.

Judge BELL. Fine, fine; surely.

Senator METZENBAUM. You raised the issue of extremism, al-
though some of us in our opening statements have talked about
that. Let us assume for the moment—and I am not asking you to
accept this as a fact—but let us assume that this committee were
to conclude that Justice Rehnquist is an extremist, or takes the
most extreme view. If we were to reach that position—and I am
not saying that we can or will—but if we were to reach that posi-
tion, do you have an opinion as to whether or not, if we came to
that conclusion, that it would be an appropriate basis on which to
reject his confirmation?

Judge BELL. Well, stated differently, I would not support him if I
thought he was an extremist. He could not lead the Court. No ex-
tremist could lead the Court. Getting a majority on an appellate
court is a very difficult thing in these close cases, and one of the
things you have to do is be enough of a leader to forge a majority.
And I do not think any extremist would be able to do that, so he
would not have the necessary leadership capacity to be a Chief Jus-
tice.

Senator METZENBAUM. [ think that answers my question.

I thank you.

Judge BeLL. Thank you.

The CHAIRMAN. The distinguished Senator from Wyoming, Sena-
tor Simpson.

Senator SiMpsoN. Mr. Chairman, when I came here in 1979, I
wag in the minority, and I remember very distinctly coming to
know Attorney General Griffin Bell. I do not review him as a hired
gun type of person. I view him as a man of great ability, great,
good intellect, great common sense, and great good humor. I think
it would be unfortunate to leave the impression that he just shows
up to handle the Republican cause every once in a while. He was a
pretty rabid Democrat when I remember him from my day.

It 18 always a pleasure to have you here because you have some-
thing to impart, and what you impart is your impressions of a
person that we are going to Kave to confirm. You have never held
back in my time of knowing you, and I admire that. I think you are
not. here to rehabilitate anybody.

Mr. Metzenbaum has not even started. Lord’s sake, we will all
have to be rehabilitated when we get going on that.

Senator METZENBAUM. | am not sure it is possible.

Senator SimpsoN. But I think it is important to know that you
are a man that served a Democratic administration, and in that ca-
pacity, I have the greatest regard and admiration for you, and 1 say
that again.

Judge BeLL. Thank you.

Mr. Chairman, if I may say so, my first duty is to be an Ameri-
can, and after that, I will decide what my political position is.
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Senator BipEN. Mr, Chairman.

T]éedCHAIRMAN. The distinguished Senator froma Delaware, Sena-
tor Biden.

Senator BipEN. Judge Bell, I would like to talk to you not as a
Democrat or a Republican, or whether you are a rabid Democrat as
the Senator from Wyoming suggests, or how deeply you hold the
view you have. I would just like to talk to you about your experi-
ences having been a judge yourself.

In your opinion, Judge, had the so-called Nixon tape case been
decided 5-to-4—well, there were 8 Justices—say, 5-to-3—would that
have had any impact upon the Republic at the time, as opposed to
a unanimous decision, 8-to-07?

Judge BeLL. Decidedly so.

Senator BIpeEN. In what way would it have?

Judge BEeLL. It would have meant the—people often have doubt
as to whether a Supreme Court decision is the law. And if it is a
close decision, 5-to-4, or something like we have been getting in
recent years, what we call the plurality opinion, people are not in-
clined to follow those decisions, and they do not know for sure
what the law is. They say if there had been one different judge, it
would not have come out that way.

In the Nixon tape case, it was very important for our Nation
that it be decided unanimously, and it was. The Brown decision
was another example. The Brown decision was hard enough to
carrly'rl out, and if there had been a divided Court, it would probably
not have been carried out. As you know, Congress failed to act for
so many years, and the courts were having to do it on their own,
particularly the Southern courts, and we would not have been able
to do it had that not been a unanimous decision.

There are certain great issues that face our country, where you
cught to—and usually do—get a majority or almost a majority.
These are some of these cutting edge issues that face society.

Senator BipeN. I could not agree with you more. Both the Brown
case, as you point out, which was unanimous—and as I understand,
if you read the Court—and you, having been on it, understand—not
the Supreme Court, but the Federal Bench—you understand this
much better than I-—we lawyers are the last people to understand
how juries work, and we Senators are really, I guess, maybe least
informed as to what happens in a conference, when you all close
the door, and you sit down, and what you do as judges—I am not
asking you t¢ comment on that now. But the histories that have
been written of the Warren era, during the Brown decision, and
the book—-less historical, some would argue, than others—but sev-
eral books written that cover the period of the Nixon tapes case,
indicate that in both instances—in one case, Chief Justice Burger;
in the other case, Chief Justice Warren—lobbied very hard the
Court, their colleagues. Without going into any detail now, I think
it is accepted as historically accurate that Justice Warren felt very,
very strongly that one Southern judge on the Supreme Court—he
was reluctant to go along with the Brown case—should join, be-
cause he felt that if, in fact, that one well-known Southern jurist
concluded that the Court was wrong that it would have been very
difficult, or maybe even resulted in some physical bloodshed, in at-
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tempting to—I do not want to exaggerate, and I am not suggesting
civil war, but it was pretty serious. .

Judge BELL. No; but I think that is a fair assessment of the situa-
tion.

Senator BipEn. Now, having said that—and I truly have an open
mind on this—one of the things about the role of the Chief Justice
is, as you point out, they must be able to lead the Court in that
regard. Can you tell me—and you can amend this question in any
way it is suitable for you—are there any particular Chief Justices
that;gou have admired as a student of history, that you have ad-
mired more than others—whether you go back to Marshall or to
Jgstice Burger? I mean, leaving Justice Burger aside, whom we all
admire—

Judge BeLL. Well, I have only known three Chief Justices.

Senator BipEN. That is pretty good out of 15.

Judge BELL. Vinson and Warren and Burger—and they were all
quite different. I was just a young law student and a young lawyer
when Vinson was the Chief Justice. He had been in the Govern-
ment here a long time, and I do not know that he was Chief Justice
long enough to make a mark. But we were in a period of history
when not much was going on.

When Chief Justice Warren came on, he was a very dominant
personality, and had decided views, deeply held philosophies, and
was a great leader. And he started addressing the social ills of the
Nation, and it required the use for the first time in many years of
the 14th amendment and a complete refurbishment of the law
under the 14th amendment. And he was able to do that. He paid
very little attention to the court system as a whole. He was more
interested in these great issues, social issues.

When Chief Justice Burger came on, most everything had been
done under the 1l4th amendment’s refurbishment, as we used to
say, and they started maybe rounding out some rough spots on
some of the opinions. But he became very interested in the court
system as a whole, and he realized that you could lose your rights
because you could not get a hearing, and that the procedural side
011:1 the law was in disrepair. And he spent his time emphasizing
that.

So, they all were different.

John Marshall, of course, he was writing on almost a clean slate,
50 he is the most famous Chief Justice of all for that reason. But
we have had some other times where we did not—we never should
have had the Dred Scott decision, for example. That is an example
of the Court going the wrong way.

There was something said here today I wanted to mention, now
that you have brought this up, about the dissent, that Justice
Rehnquist had dissented too many times. The great dissenter, one
of the greatest that has ever been and one of the most famous, and
a man I have always admired almost more than any other Justice,
is Justice Oliver Wendell Holmes. He was called the great dissent-
er. And in the Leo Frank case, which was a disgraceful case from
Georgia, Justice Holmes and Justice Hughes dissented on the
grounds that the Court should have considered whether there was
mob violence at his trial, as a part of your right under the writ of
habeas corpus. And the Court ruled 7-to-2 that that was outside the
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jurisdiction of the habeas corpus, that writ. In a very short time,
Leo Frank was taken out of jail in Georgia and hanged by a mob.
The very thing that he contended happened to him at his trial.
Five years later, Justice Holmes, or Justice Hughes—I have forgot-
ten which; one or the other of them—wrote a majority opinion, this
time 7-to-2, holding just the opposite in the case of a prisoner from
Arkansas who contended that you should be able to raise that ques-
tion under the Federal writ of habeas corpus.

That is a good example of dissent. Sometimes you feel strongly
about something, and eventually—and this happened to Holmes a
lot of times—eventually, his views became the majority. But you
have to start out if you have strong views about things. Now, that
is different from somebody that just dissents to be dissenting.

There is an article written by Justice Hutchison, who was Chief
Judge of the Fifth Circuit where he made quite a strong talk
against Justices for dissenting without any good reason to dissent.
That is different.

Senator BinEN. Justice Holmes and Justice Hughes—but in Jus-
tice Holmes’ case, was an Associate Justice, not the Chief Justice—
but your point is, I think, very accurate and very well taken, and
historically precise.

Let me ask you two more short questions. Do you think that Jus-
tice Douglas would have been a good Chief Justice at the time that
he was on the bench?

Judge BELL. No; I tell you, I do not think he would have.

Senator BipEN. Why?

Judge BeLL. I do not think he had any interest in being Chief
Justice. I think you have to want to do it. And I think he had such
a bright mind, and he was so interested in so many different things
besides being an administrator, that he would not have been a good
Chief Justice. That takes nothing away from his ability.

One of the great statements I ever heard was when Justice Rehn-
quist was nominated to be an Associate Justice, some conservative
writer somewhere said that the President had put Justice Rehn-
quist on the Court to trump Justice Douglas.

Senator BipeN. I think that is an accurate—I do not know if that
is historically accurate, but I think——

. Judge BELL. No, I do not, either. I just remember that. I do not
now.

Senator BIDEN. You have great knowledge and experience in this
area, but I know other of my colleagues want to speak. Let me just
wish your wife well.

Judge BeLL. Thank you. She has had terrible arthritis, and she’s
had her hip joints replaced, and she’s doing well.

Senator BipeN. I know it's painful, and one of our colleagues has
recently gone through that on several occasions, and I know from
observation it’s difficult. My best wishes,

The CHAIRMAN. The able Senator from Arizona.

Senator DeConcini. Thank you, Mr. Chairman. 1 extend my re-
gards to your wife, too. I suggest she try Arizona, Judge; that
would help her, 1 hope.

Judge Bell, you represented E.F. Hutton up here before the com-
mittee. You were paid a fee for that?

Judge BELL. Oh, yes.
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Senator DEConciNI. When you came here and testified for Mr.
Reynolds, were you paid a fee for that?

Judge BeLL. No.

Senator DEConciNI. And have you been paid a fee——

Judge BEeLL. I did that out of a friendship and because I thought
he should have been confirmed.

gengator DeCoNcINI. And have you been paid a fee for testifying
today?

Judge BeLL. Oh, no, not at all. I am very happy to be here to
testify as a citizen for Justice Rehnquist.

., Senator DeCoNciNI. There is a certain distinction upon the
reason you are here in behalf of Justice Rehnquist, and of course
the reason you were here on behalf of your client, E.F. Hutton.

Judge BeLL. No, I was paid by E.F. Hutton. And a reporter asked
me one day if I didn’t think that since I was doing a special investi-
gation, if it wasn’t wrong for them to pay me. And I said, well, can
you think of someone else who would pay me? [Laughter.]

And I would have been glad for someone else to pay me.

Senator DeConciNi. My point, of course, is that you make a
living practicing law and you charge your clients a fee.

Judge BELL. Exactly.

Senator DeConcINI. And, as a personal matter, you also have an
opinion, being a former judge and Attorney General, as to the
qualifications of certain appointees.

Judge BELL. Right.

Senator DECoNciINI. That’s why you are here today.

Judge BeLL, Exactly.

Senator DEConcinI. Judge Bell, when you were Attorney Gener-
al, you made a number of recommendations to President Carter, is
that correct, as to judges?

Judge BELL. I did—over 200.

Senator DECoNcINI. Over 200. Was one of those Patricia Wahl?

Judge BELL. Yes.

Senator DEConNcINIL. She was an employee, I think, of —

Judge BELL. She was Assistant Attorney General in charge of the
%;eg‘islative Affairs Office, same job Senator McConnell used to

ave,

Senator DeConciNi. She was considered a very liberal nominee,
is that correct?

Judge BELL. That’s what people said about her.

Senator DECoNcCINI. And she has obviously distinguished herself
on the circuit court here of the District of Columbia?

Judge BELL. Made a fine judge, I'm told—everybody thinks so.
And I've read some of her opinions. I think she has.

Senator DECoNcINI. And is it true also, Judge Bell, that you rec-
ommended to President Carter the appointment of Mary Schroeder
for the ninth circuit, and Bill Canby of the ninth circuit, which
happened to be recommendations of mine?

Judge BELL. True.

Senator DECoNcINI. My point being that you were very able to
pick qualified people, whether they may fall on the liberal spec-
trum or on the conservative spectrum, is that safe to say?

Judge BEeLL. I never did pay any attention to whether they were
liberal or conservative. Naturally, with Democrats, I think maybe
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you get more liberals, but we put some conservatives on the court.
But we put more liberals on it.

Senator DEConcINI. You are interested primarily in those recom-
mendations for—what were the main criteria you used in recom-
men‘;:'ling someone to President Carter when you were in that posi-
tion?

Judge BeLL. Well, I was looking for ability, things I listed here a
minute ago—ability, integrity, and good health—I wanted them to
be able to serve for a good long while. And I never did tell the
President whether they were conservatives or liberals.

Senator DECoNCINI. So that same standard is what has brought
you ?here in support of Justice Rehnquist’s nomination, is that cor-
rect?

Judge BeLL. Well, I have this unusual feeling that our country
would do better if we paid more attention to excellence, and Justice
Rehnquist happens to be excellent. His career is one based on ex-
cellence.

And 1 was asked by all three of the television channels in Atlan-
ta, after his appointment was announced, if I would say something
about the appointment, and I took the same position about Judge
Scalia, that they both are people that have excellent records. And
it made me feel good that we were going along that route.

Senator DECoNCINI. So in your judgment and standard the fact
that they are liberal or conservative is certainly not the primary
judgment or measure of whether or not they would be——

Judge BeELL. Well, T know that this committee would not consider
that in making its judgment, because it would be really against the
Constitution to try to block a conservative or block a liberal. And 1
neve;-I had any trouble with the Republicans trying to block a
liberal.

Senator BIDEN. I can remind you of a couple, Judge.

Senator DECoNcINL [ can, too.

Judge BeLL. Well, I can’t remember them.

Senator DEConcINI. But, Judge Bell, as to your measure or crite-
rion, that is not a measure as to whether some should be or not be
appointed.

Judge BELL. It should not be. That’s inherent in the system, it's
according to who the President—is the way I look at it. I may not
understand the Constitution, but I think I do, and I think that’s
part of the system.

Senator DeConcini. I thank you, Judge. I have no further ques-
tions.

The CHAIRMAN. The distinguished Senator from Alabama.

Senator HEFLIN. Judge Bell, vou served on the fifth circuit for
what period of time?

Judge BeLL. 1961 to 1976,

Senator HeFLiIN. You were on the fifth circuit when Justice
Rehnquist served for several years as a member of the Supreme
Court.

Judge BeLL. Exactly. I sent him one law clerk. That’s my only
connection with Justice Rehnquist. I didn’t send him to him, he
hired one of my law clerks.

Senator HerLiN. Did he ever reverse you?
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Judge BELL. I'm sure he did. If he didn’t, he was the only Justice
that didn’t. [Laughter.]

Senator HEFLIN. There’s been a question raised of race and
gender. During your term as Attorney General, do you remember
how many blacks were put on the Federal bench with your recom-
mendation?

Judge BELL. I don’t have the number, but more than had ever
been put on the Federal courts in the entire history of the Nation
added together we put on in 2% years, and the same with women.

Senator HEFLIN. During the time that you served on the fifth cir-
cuit, was the fifth circuit the battleground for civil rights in this
country?

Judge BEeLL. Absolutely. I was called a. school superintendent of
Mississippi at one time, but when I was up to be confirmed as At-
torney General I didn’t get much credit for anything I ever did
with that. I thought at the time I was really doing a lot.

But it was a battleground.

Senator HEFLIN. I don’t believe anybody can question your back-
ground and history in regard to civil rights, your belief in individ-
ual justice toward gender and race. And I compliment you on your
fine record.

Judge Bell, this appointment—it seems to me that we need to
hone in on the issues, and we sometimes get off on matters that
have already been decided. Justice Rehnquist has not resigned
from the Supreme Court, has he?

Judge BELL. Oh, no.

Senator HEFLIN. If he is not confirmed as Chief Justice, you
would expect him to serve there as long as if he was confirmed as
Chief Justice, would you not?

Judge Beri. Oh, ves, I'm sure he will. This is just what you
might call an elevation.

Senator HEFLIN. Therefore he is a voting member and his ideolo-
gy as we confront it, has pretty well been decided; he’s going to
serve and he will be voting on cases and expressing that ideology.

The issue, as I see it, is the difference between him as a Justice
and him as a Chief Justice. And one aspect is the idea that I think
Senator Biden was directing, one toward being a leader and toward
being a consensus-builder.

Now, your experience for many years on the bench—and the
fifth circuit had a number of chief judges during that particular
time—doesn’t it also involve, to some degree, to the ability to build
a consensus or to be a leader, to try to obtain a unanimous deci-
sion, to depend upon the strength and the support of lieutenants.

Judge BeLL. Other judges.

Senator HEFLIN. Other judges that may be, in effect, lieutenants
to the Chief Justice.

Judge BELL. Oh, yes. ,

Senator HerFLIN. Therefore, a single Chief Justice by himself
without some support toward trying to bring about a unanimous
decision, such as in the Watergate tapes case or the Brown v. Edu-
cation, may well be influenced and will be a matter of whether the
result is obtained by some support and the strength of his support-
ers, to some degree.
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Judge BeLr. Oh, that’s very true, and if you think about the
Brown case, the great judges that we had on the Court—some of
them were as strong as the Chief Justice.

I'd say if you had a dominant Chief Justice and weak Associate
Justices, you'd have a bad situation. But no Chief Justice could do
much unless he had some strong support. You've got to have two or
three other judges of like view.

Senator HerFLIN. We therefore look at, in trying to define the
issues that are before us, what we should look at—we see leader-
ship, ability as a consensus builder; and then we see the leadership
role that the Chief Justice plays toward the entire American
system of justice, which is a distinction from being an Associate
Justice of the Supreme Court.

Judge BELL. Exactly.

Senator HerFun. That role, as we look toward the future, can be
a very important role and a role that will demand leadership, as
we face the problems that are going to confront the judicial system
the rest of this century and into the next century. We've become a
quite litigious nation, and there are many aspects.

What is your feeling concerning Justice Rehnquist’s ability as a
leader of the entire justice system?

Judge BELL. I've said something about that in my prepared state-
ment, This is something I considered separately. Is he a type
person who would take the time to be the leader of the whole Fed-
eral judicial system, and to some extent the State system?

Justice Burger’s done a fine job on that, and I hearken back to
the time when I was head of—I was chairman of the division of ju-
dicial administration, you will recall, of the American Bar Associa-
tion, back when I was on the bench. Justice Rehnquist, although a
young judge at the time, took an interest in this division and one
year was a speaker at the annual dinner, I recall-—and I don’t
know of anything that would indicate that he wouldn’t do his duty,
his extra duty that the Chief Justice has, to run the court system.

But that will be something he'll have to face, and I am sure he
will address that when he testifies.

But you’'ve got to remember that that is a very important point,
as you are pointing out now, of being Chief Justice. The American
people can lose more rights because the procedures in the lower
courts are not right than they are ever going to lose in the Su-
preme Court. There are very few Americans who ever have a case
in the Supreme Court; a lot of them are going to be in the lower
courts, and you have to be certain that they are operating the way
they should operate.

And you’'ll have to ask him, because he has not had that much
experience dealing with the lower courts.

Now, in the last year or two, the Chief Justice has been assign-
ing him some things; for example, the American College of Trial
Lawyers group that I am affiliated with is getting ready to sponsor
a legal exchange between Canada and the United States. And the
Chief assigned that duty to Justice Rehnquist—and that is just be-
ginning right now. And the Anglo-American exchange, I believe he
assigned that to Justice O’Connor.

But the Chief was beginning to put him in that sort of a role.
But you need to ask him that question. It's an important question.




86

Senator HeFLIN. I have attempted to define some issues that are
before us, such as leadership of the Court as distinguished from a
mere voting member and an opinion writer of the Court, either dis-
senting or majority concurring or otherwise—the leadership of the
judicial system.

What other distinctions do you see between an Associate Justice
and the Chief Justice?

Judge Beri. Well, the Chief Justice has got to preside over im-
peachment trials. Now, Chief Justice Burger, I assume, will be pre-
siding in a few days in the Senate on the Claiborne impeachment—
that’s an extra duty. For some reason, the statute requires that the
Chief Justice be the Chairman of the Board of the Smithsonian—
I've never known why that is, but that is true.

And then you have to keep up good relations with the State
courts and be certain that the National Center for State Courts is
operating.

It’s a very broad-gauged job, and it would be unfortunate to have
someone in the Chief Justice’s job who ignored everything but just
the Court. On the Court he is one among equals, as somebody said
today. But he does get to assign the writer of the majority opinion,
but only if he is in the majority group—only if he is in that group.
If he’s not in the group, then the senior Justice who is in the group
that makes the majority assigns the writer.

Senator HeFLin. Well, there may be other things that we would
look at as we go along, but I think you've covered most of them.
There may be other issues or distinctions to which we would be ad-
dressing a lot of inquiries.

Judge BeLr. Well, you've been a Chief Justice, so you perhaps
can counsel with your brothers and sisters about it.

The CHAIRMAN. The distinguished and able Senator from Illinois.

Senator SiMoN. I thank you, Mr. Chairman. I have no questions
for Judge Bell.

The CHairmAN. Judge, I have just one question.

Judge BEeLL. All right, sir.

The CHAIRMAN. Is it your opinion that Justice Rehnquist has the
competency, the dedication, the courage, the character, the compas-
sion, and the fairness to make a great Chief Justice?

Judge BELL. That is my opinion.

The CHAIRMAN. You are now excused.

Judge BeLi. Thank you. I appreciate your taking me out of turn,
your honor.

The CHAIRMAN. Thank you very much.

[The following was received for the record:}
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STATEMERT OF GRIFFIN B. BELL

BEFORE
THE COMMITTEE ON THE JUDICIARY
ONITED STATES SENATE
IN SUPPORT OF THE NOMINATION OF
BONORABLE WILLIAM H. REANQUIST
TO BE CHIEF JUSTICE

I appear in support of the President's nomination of
Honorable William H. Rehnquist, now an Associate Justice of
the Suypreme Court of the United States, t¢ be Chief Justice of
the United States. I have known Justice Rehnguist since
shortly after his appointment and confirmation to be an
Associate Justice of the Supreme Court and have followed his
career as well as his writings on the Supreme Court. In fact,
I have followed the opinions of the Court throughout the
period of his service.

In addition, several years ago I served while a member
of the federal judiciary as cChairman of the Division of
Judicial Administration of +the American Bar Association.
Justice Rehnguist toock and takes a keen ainterest in the
activities of the lower courts of our nation and was the
principal speaker at one of the annuval neetings of the
Division of Judicial Administration.

1 am familiar with the Office of Legal Counsel at the
Depattment of Justice and know of the service of Justice
Rehnquist as Assistant Attorney General in charge of that
office just prior to his service on the Supreme Court. I am
not familiar with his service as a lawyer or hils activities as
a law student. I do know of the brilliant record that he made
ag & law student at Stanford.

We are inclined as court watchers to divide the
members of the <Court into liberals, moderates or centrists,
and conservatives, Some of the justices move from one
category to another, depending on the subject matter before

the Court. Probably, Justice Brennan i% more steadfast in his
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positions on the liberal side than any other member of the
Court or as much so, and perhaps Justice Rehnquist occupies an
opposite position on the conservative side.

Justices Brennan and Rehnquist are true leaders on the
Court because they are bright, articulate, well-versed in
Constitutional and statutory law and judicial philosophy, and
because they reason from a firmly held, philosophical view of
the Constitution and the role of the Court in American
society, As such, they are similar in that they render
reasoned decisions based in most part on their philosophical
leanings, and as such are predictable, The thing most lacking
in American law today is predictability, and these two
Justices in particular give some hope to the American lawyer
and the American public toward a day when we can again predict
to a reasonable degree what the law is and will be in the
foreseeable future.

Justice Rehnguist is a leader on the Court because of
his towering intellect, his well-known and recognized capacity
as a Constituticnal law scholar and because he is, beyond
doubt, greatly respected by the other members of the Court,
These are the elements required for one to be a great Chief
Justice.

As an aside, it may well be that his wviews will be
tempered scmewhat as he begins to live with the discipline
that comes from the responsibility of being Chief Justice and
the neceasity to forge majority opinicns on the great issues
of our time. In recent years we have Seen too many plurality
opinions. There is some consternation in our nation in
certain areas of the law because we have never been able to
receive a $0lid majority view from our Supreme Court.
Affirmative action is but one example. There are certain
matters that should be put to rest by the Court; our nation
deserves to know what the law is on some of the difficult
social issues.

It has been said that Justice Rehngquist takes
conservative positions in criminal law. Some equate the

individual rights of criminal defendants with the great



89

concepts of social justice for the downtrodden. This is a
good approach but one that sometimes overlooks the rights of
society. Among the criminal defendant class are many people
who are trafficking in drugs or dealing in viclence and are
not downtrodden at all. Society nees to be protected from
them.

The criminal justice system must be workable, and
Justice Rehnquist has adopted views that tend in that
direction. The Burger couwrt haa not set aside landmark
decisions such as those that have afforded the right to
counsel, Miranda rights, or the exclusionary rule. In some
ingtances Justice Rehnguist has jolned in making those 4great
rights more workable and thus preserving them. The good-
faich exception to the eiclusionary rule is a good example of
Justice Rehnquist's role in saving the exclusionary rule from
its own excesses.

The same may be said of some of the Fourth Amendment
rulings of the Court in which Justice Rehnquist has
participated. We can be proud that our Consgtitutional rights
have been preserved; we can be reassured that they have been
fashioned, refashioned, and preserved in a system where
Justice Brennan and Justice Rehnguist and those other Justices
with views in between bhave debated, reasoned and reached
conclusions that are in the interests of the individual and
society. This has not been the work of extremists but of
justices of good will reasoning together within mere liberal-
conservative parameters.

Justice Rehnquist apparently believes that the
original intent of the drafters of the Constitution should be
ascertained when interpreting the Constitution where possible.
It has been said that he also contends that the Fourteenth
Amendment wag drafted to prevent racial discrimination and
should not have been extended beyond that. He is certainly
entitled to these views. As to the latter position, he has
had 1little success in preventing the Court's expansive use of
the due process and equal protection clauses of the Fourteenth

Amendment far beyond racial matters. It {s highly unlikely at
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this point i1n our history that such a view of the Fourteenth
amendment, if he holds such a view, will ever prevail.

Justice Rehnquist's views on the First Amendment and
" Freedom of Religion rest on his reading of the framers'
intentions and his belief based thereon that the Constitution
does not require government to be neutral as between religion
and irreligion. This view has substantial underpinnings in
history and is by no means unceasonable.

Justice Rehnguist has a decent respect for federalism.
This should not be a ground for criticism. Our government is
structured on federalism. Senators for a large part o¢f our
history were elected by the skate legislatures to represent
the states. The states occupy a very important role in our
governmental structure, especially in health, safety and
education. I believe that senators still have a duty to see
to the interests of the states along with the interests of the
people and the federal government despite +the fact that we
amended the Constitution to provide for popular election of
senators.

Lastly, I would 1like to note that under our
Congtitutional system the power to nominate the Chief Justice
and the Associate Justices was and is vested in our President.
Thie came after considerable debate at the constitutional
convention where some urged that the Senate be ir charge of
appointing judges. The matter was resolved by placing the
power in the President with the right and responsibility to
advige and consent being placed on the Senate. I think it
important that we take care not to denigrate our
constitutional system by attempting to substitute the Senate
for the President in the nomination process.

one of the most impertant issues in any presidential
campaign is what type of justices and judges will the

particular candidate appoint to our courts. President Reagan
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carried forty-nine states, and the people were well aware of
his views on the judiciary. Re intended to appoint
congervatives. That was an issue that was resolved by the
election. He is entitled to his nominees in my judgment if
they meet suitable levels of qualification based on integrity,
ability, intellectual attainment, and good health. A modicum
of common sense is also important. It seems to me that
Justice Rehnquist meets all of these standards and that the
President's nominee for Chief Justice should not be rejected.
His public reccrd of 15 years on the ccurt supports this
conclusion.

Were I a senator, I would vote to confirm Justice
Rehnquist as Chief Justice. I would do so with the decided
view that he would serve our Supreme Court and our nation
well.

Thank you.

65-953 0 - B7 - 4
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The CHAIRMAN. Justice Rehnquist, this is your hearing, but you
haven:it had a chance to say anything yet. We now ask you to come
around.

If you will stand and raise your right hand and be sworn.

Justice Rehnquist stands and raises his right hand.]

he CHairMaN. Will the evidence you give at this hearing be the
truth, the whole truth, and nothing but the truth, so help you god?

Justice Reanquist. It will.

The CHAIRMAN. Have a seat. We won’t ask any questions this
ﬁfter;mon, but first would you like to introduce your family who is

ere?

TESTIMONY OF HON. WILLIAM H. REHNQUIST, ASSOCIATE JUS.
TICE OF THE SUPREME COURT OF THE UNITED STATES, TO BE
CHIEF JUSTICE OF THE SUPREME COURT OF THE UNITED
STATES

Justice REanqQuistT. Yes, I would very much, Mr. Chairman. My
Erife l;)f 33 years, Nan. My daughter, Janet. My son-in-law, Joe

ynch.

The CHAIRMAN. Thank you very much. Do you have any opening
statement that you would care to make?

Justice ReanquisT. Yes, I do, Mr. Chairman. Mr. Chairman,
members of the Senate Judiciary Committee, it is a great honor to
have an opportunity to appear before this committee today. I am
deeply grateful to the President for the confidence he manifested
in me when he nominated me to be Chief Justice of the United
States, and 1 welcome the opportunity these hearings afford the
committee and the Senate to discharge their constitutional duty in
the appointment process.

I want to thank Senator Dole, Senator DeConcini, Senator
Warner, and Senator Trible for spending the time and effort neces-
sary to introduce me to the Committee.

I am at the committee’s disposal, Mr. Chairman.

The CHAIRMAN. Are there any other remarks you would like to
make at this time?

Justice REHNQuUIsT. No, Mr. Chairman. I understand the ques-
tioning is reserved for tomorrow.

The CHAIRMAN. That's correct; we will refrain from questioning
you this afternoon. And, unless somebody has something else to
say, we will now stand in recess.

Senator BipEN. Mr. Chairman, I have no questions, but——

Senator MeTZENBAUM. I don’t want the nominee for Chief Justice
to ovi:lrlook the fact that Senator Goldwater put a statement in the
record.

You want to thank him, too, don’t you?

Justice REnnqQuist. Thank you, Senator Metzenbaum. Let me
amend my statement to thank Senator Goldwater.

Senator BipEN. Senator Metzenbaum would make a heck of a
clerk, wouldn't he? [Laughter.]

Mr. Chairman, I have no questions for the Chief Justice, but I do
think there are two things that we should settle unrelated to the
Chief Justice’s presence, raised by two of my colleagues, and one
item raised by me, before we begin tomorrow morning so we can
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begin tomorrow with a clean slate right out of the box, if I may, if
it’s appropriate. I'd like to raise those with you now.

As far as I'm concerned, the Chief Justice can be excused—I
have no questions for him.

But I do have a question for you, Mr. Chairman, and my col-
leagues have one also.

The Crairman, Well, I'm not on trial, but I'll try to answer it.

Senator BipEN. No, no, no, it's no trial. I really think, in light of
the—and I'd like to publicly thank the Chief Justice nominee for
his indulgence today, and specifically for it must be notwithstand-
ing whatever degree of confidence a nominee has in his or her abil-
ity, it’s not an easy thing to go through, as the rodeo king from
Wyoming has pointed out earlier today. [Laughter.]

ut I hope he understands—I know he does—why the hearing
was delayed, and I want to publicly thank the chairman—Ambas-
sador and Governor and statesman extraordinaire Averell Harri-
man’l;ii funeral was today in New York, and many of us wished to
attend.

So I appreciate the accommodation.

And in order to be able to get things off to a running start to-
morrow 8o we can conclude this hearing as expeditiously as is rea-
sonable, I'd like to ask a few procedural questions, Mr. Chairman.
This is not a trial, it's just a matter of working it out so we don’t
wrangle about it tomorrow if we can settle it tonight.

First of all——

Justice REENQuUIsT. Is it my understanding that I may be ex-
cused, Mr. Chairman?

Senator BipEN. From my standpoint, yes.

The CHAIRMAN. You are now excused, if you wish; he just wants
to ask me a question. We are going to meet at 10 o’clock—stand in
recess until 10 tomorrow—and you are now excused.

Justice REanguisT, Thank you, Mr. Chairman, and members of
the committee.

Senator METZENBAUM. We don’t stand in recess yet.

Senator BibeEn. No, we don’t. Mr. Chairman—I'd make a heck of
a clerk to the Chairman—Mr, Chairman, there are two matters
that we have to resolve, if you would, as you say, in the open, and
several we have to resolve when we move off the dais here.

But the first is I would like to respectfully suggest that in order
to have some continuity to the hearing tomorrow in a nomination
as significant, as the Chief Justice’s, that rather than limiting our
questions to 10 or 15 minutes, each Senator be allowed in the open-
ing round to have a half hour of questioning with the Chief Justice,
80 that there is continuity, so that we know what we are asking
and have an opportunity to follow up on it so it doesn’t come off
like a White House press conference—I don’t mean President—any
White House press conference.

So I would like to ask you whether the chairman would be will-
ing to extend the questioning period for each Senator to one-half
hour so we can plan our time.

The CHAIRMAN. Ordinarily, we allow 10 minutes to each Senator.
We have 18 Senators, and that takes a long time to get around. I
had in mind, tomorrow, to allow 15 minutes to the Senator. In
order to compromise this situation, then, we will double the 10-
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minute time and allow 20 minutes to each Senator. I think that
would be fair.

Senator BineN. I concur with that, Mr. Chairman, and, as usual,
you are always accomodating. Two of my colleagues have raised
with me a question that they could better articulate than I, and I
hagpen to agree with them on the point, but I would like to yield
to Senator Metzenbaum, at this moment, if I may.

Senator MerzeNnpaumM. Mr. Chairman, at the meeting we had in
your office, I had indicated to you that, on behalf of Senator Simon
and myself, we had wanted the Arizona and California witnesses to
be present at the hearing. Duke indicated at that time, that the
FBI was completing its investigation. It is now my understanding
the investigation has been completed.

I have not seen that, but I understand there is a single copy of
that report in Duke’s office. Regardless of what the FBI has con-
cluded, I think we are all good enough lawyers to know that the
best evidence comes from the witnesses themselves, and that the
right to examine the witnesses, and cross examine them, is entirely
appropriate. Therefore, on behalf of Senator Simon and myself—
Senator Biden joins us, and I think other Members do as well—1
would like to be certain of that, so there will be no delay in these
proceedings, that the chairman instruct the staff to arrange for the
12 witnesses, or whatever the exact number is, to be present at
such time as the chairman designates.

The CHaIrRMAN. I had not had a chance to review it. The report
just came in at 3:30 this afternoon, but I will do it by tomorrow’s
meeting, and at that time I will be glad to respond. We wish to
extend every privilege we can.

Senator METZENBAUM. Mr. Chairman, you have been very coop-
erative, and I do not wish to be in a position of confrontation with
you, but I want to peint out, that you have made it clear that if
you can you would like to conclude the hearing by Friday.

I do not have any desire to delay the time of the hearings, but I
want to say that tﬁese are people who are out in the countryside.
They are not waiting for fall. l;)I‘hey are not ready to drop every-
thing they are doing. They have to make arrangements with their
own families in order to travel across the country. You lose three
hours in crossing the country,

And I would very strongly urge you, so that we not get into a
wrangle about whether we have a hearing next week, or what we
do—I would very strongly urge you, Mr. Chairman, that regardless
of the FBI's report, that you instruct the staff to go to work to-
night, seeing to it that arrangements are made for those witnesses
to come at any time that the chairman feels is an appropriate time.

The CHAIRMAN. Well, the staff and I will review the FBI reports
isonight, and I am quite sure the matter can be handled satisfactori-

y.
Senator BipEN. Mr. Chairman, if I can add——

The CHalrMaN. I would not want to make any final statement
until I review the report.

Senator BipEn. Well, Mr. Chairman, during your deliberation, let
me point out the following: My staff, Mr. Govan, and other staff
members in the minority, have in fact spoken to—over the tele-
phone—we know none of these witnesses—have spoken to each of
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them on the telephone, I believe each and every one. And I really
think that, notwithstanding what the FBI report says, we all ac-
knowledge we do not know what it says.

Notwithstanding what it says, that the committee should not be
bound, one way or another, by the FBI interpretation of a witness’
legitimacy or illegitimacy. That is the business of the committee.

And I would, based on the assertion of two of the investigators
on this side, and I suspect maybe Mr. Short has also spoken to
some, I strongly urge that the chairman move through this, as he
will, expeditiously, by just suggesting that these witnesses, 99 per-
cent of whom are new to this process, they were not—prior to the
last hearing on Justice Rehnquist-—that they be called, and we can
judge their credibility here, notwithstanding the FBI report.

Senator S1MON. Mr. Chairman.

The CHAIRMAN. Well, that is an additional twelve witnesses.
That is a good many more witnesses. Now I understand that one of
those witnesses refused to be interviewed by the FBL

Senator Bipen, Well, 1 think it is appropriate, if he refuses to
come, then—if they refuse to come, do not——

The CHAIRMAN. I do not mean refused to come. He just refused to
be interviewed, and if he refused to be interviewed 1 would oppose
his testifying until he does agree to an interview.

Senator BipEN. Well——

FB’Iihe CHAIRMAN. The Democrats requested these interviews by the

Senator BipeN. Well, I do not want to argue about that. Let's
agree on 11 out of 12, then, and we can save the 12th for another
time, to discuss.

Senator METZENBAUM. And it may be that he——

The CHAIRMAN. Well, it may be there is a lot of duplication. I am
not too sure we will need that many. Maybe we can. I will try to
work it out. I will give you an answer tomorrow.

Senator METZENBAUM. Mr. Chairman, I think the Senator from
Illinois wishes to be heard.

Senator SiMoN. Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Illinois.

Senator SiMoN. Yes. If I could just join in supporting the request
of my colleagues. It does seem to me, because of the importance of
this, that no question should go unanswered. If there is a possibili-
ty of something out there, we ought to know about it. I would urge
the chairman to very seriously consider this request.

And frankly, I am among those who is not sure how I am going
to vote yet on this nomination.

The CHAIRMAN. I am sure we could use some of those witnesses. I
just wonder, if there is duplication, if we need to have 12, or even
11, and that is the reason I would like to look at the report there,
and we can get together on it in a satisfactory way, I am quite
sure.

Senator SiMoN. Well, I would trust the judgment of the chair-
man, but I would urge him to seriously consider this request.

The CHAIRMAN. I understand there are about 50 names in the
report there, and so I think I would have to take a look at it, but
we will give you an answer in the morning.
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Senator METZENBAUM. Well, Mr. Chairman, we want to work
with you but we do not want to wait for the very last minute, and 1
think getting one or two would not be adequate. I think it is a
question of bringing—we are not now talking as the commit-
tee's——

The CHammman. Well, could you agree on six, for instance, if
they—in other words, in those, is there not a lot of duplication? If
some of them know the facts, could they not just——

Senator BipEN. Well, this is a matter of credibility, Mr. Chair-
man, and obviously, numbers relate to credibility.

Senator SiMpsoN. Well, Mr. Chairman——

Senator Bipen. If I can just finish. Maybe the way to resolve this
is to let us set—let the chairman set a time when the witnesses
will appear, if they are called. So, all of them are on notice, that if
we conclude they should be called, they would know when they
would come, so they can make their plans to come now, if we con-
clude to have 1, or 6, or 12, or whatever.

If the chairman would set a time now, then in fact there is no
misunderstanding about when that would occur, and those wit-
nesses, all of whom are cross country, I am told, could make tenta-
til:'e plans to be here, unless the committee chooses not to have
them.

The CHAIRMAN. Well, those that will come, we could have them
Thursday, say, Thursday afternoon, if that would be agreeable.

Senator Bipen. Why not make it Friday to give them an opportu-
nity, if we are going to——

Senator DeConciNL. Mr. Chairman, some of those withesses
are——

The CaalRMaN. How is that?

Senator DECoNCINL Some of those witnesses are from the State
of Arizona, and 1 have had some contact with them, and some of
them are on retirement and cannot afford to come at their own ex-
pense. Others are working, practicing in their profession and jobs,
all':: need some time. I would just like to point out to the committee
that——

The CualrMaN. Well, I was hoping to finish here on Friday after-
noon, but——

Senator DeConNcINI [continuing]. We have 12 or 15 witnesses
here, and they need some notice. Well, why don’t we make them
the last——

The CHalrMaN. | mean Thursday afternoon.

Senator BIDEN. I do not think that is realistic, Mr. Chairman.

Thg CHAIRMAN. Would you want to take them Thursday after-
noon?

Senator METZENBAUM. I think Senator DeConcini is making the
point that that would probably be quite an imposition on them to
be able to get here at that point. Perhaps we ought to take——

Senator BipEN. Want to make them Friday morning and——

The CHAIRMAN. Senator Simpson.

Senator SiMpsonN. Well, Mr. Chairman, I do not know how long
this exercise is going to go. The chairman has been very fair; he is
going to be fair. He has not read the report. He is going to read the
report and then he will deal openly with the members who are op-
posed to the Chief Justice nominee, as he has always done.
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I see no need to, just for the exercise, you know, of the evening,
to do that. He will be fair with us. These are witnesses who were
all, I think, or many of them, examined in 1971, when we put the
Chief Justice nominee through the hoops when he went to the Su-
preme Court, and here we go again. I would not want anyone to be
disabused of this ‘“mother lode”’ that we are digging, but that was
done in 1971.

Senator BipEN. Will the Senator yield?

Senator SiMPsSON. Yes; I certainly will.

Senator BipEN. [ want to make something clear. The Senator
frem Wyoming and I have a tendency on occagsion—each of us have
similarities. We like to engage in humor. The Senator is better at it
than I am. We sometimes have rhetorical flights of fancy, both of
us. We have each counseled one another on that as friends.

I want to make it clear: This Senator from Delaware has not
made up his mind. This is not, No. 1, a decision made by those who
have concluded they are going to vote against the Chief Justice
nominee. Second, the second point I would like to make, is that
almost all of these witnesses are people who never were known
prior to the last hearing, and third——

The CBAIRMAN. [ think we can solve it without so much talk.

Senator BipeEN. All right.

Senator DECoNcCINL Mr. Chairman.

The CHAIRMAN. We will finish all witnesses Wednesday and
Thursday, except Senator DeConcini says we need more time——

Senator DECoNcINI. Perhaps, Mr. Chairman. I do not know.

The CuAIRMAN. And we will take them Friday and get through
by 1 o’clock Friday. Is that fair enough?

Senator DeConNciNI. Mr. Chairman. Would the chairman yield? I
thank him for that. I just want to point out to Senator Simpson
thalt1 nobody is accusing the chairman here of being unfair. [ agree
with——

The CHAIRMAN. | am aware of that.

Senator DeCoNcINI {continuing]. Senator Simpscn. He is fair, he
has been fair, and I think will be. I just wanted to go on record
here that I do not think anybedy is playing any games or dig-
gmg——

The CHAIRMAN. We will finish all witnesses, if we have to run
late tomorrow night, and late the next night. We are going to
finish up everything except these witnesses you are talking about,
and we will not go longer than 1 o’clock Friday on them. Is that
agreeable?

Senator BIDEN. Well, no, it is not agreeable, we will not go longer
than 1. I do not know, Mr. Chairman. The answer is none of——

The CHAIRMAN. Well, we will start sooner. I can start at 8 o’clock
in the morning if——

Senator BpEN. I think that is fine. None of us want to hang
around here——

The CuaikMAN. Well, [ am going to finish at 1 ¢’clock en Friday.
Now, if you want to start at 7 or &, I would be ready to do it.

Senator BIDEN. Fine.

Senator MerzeNBauM. Mr. Chairman, let me just——

The CHAIRMAN. Senator Metzenbaum.
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Senator METZENBAUM. Just 1 second. There is not any member
on this committee that I know of that wants to unduly prolong the
hearing. I attest to that myself, and I do not know anybody else
who has any inclination along that line.

The chairman has worked very well with all of us. The ranking
member has indicated he does not know how he is going to vote
and I certainly have not indicated how I am going to vote, and 1
am not sure. This is the most important responsibility this commit-
tee has had this session. And so I would urge the chairman not to
set arbitrary hours of 1 o’clock or 2 o'clock or 7 o'clock. We will
work with you. Let's work cooperatively. Let’s not work against
deadlines.

The CHAIRMAN. Senator, we have had a hearing now today. We
have put it off the floor to accommodate you gentlemen.

Senator METZENBAUM. You have been wonderful.

The CHAIRMAN. And then tomorrow we will have it——

Senator METZENBAUM. You will be great tomorrow.

The CralRMAN. And we are going to start at 10 and go late to-
morrow night. And the next day we will start it and go late. And
that will finish it, all except these witnesses from Arizona.

Now, out of respect for Senator DeConcini, [ thought that would
be time for them to get here.

Senator METZENBAUM. We will work with you, Mr. Chairman,
but let’s not try to get into a battle with 1 o'clock, or something.

The CHairMan. Well, I have got to finish here. I have got to
finish——

Senator BipEN. Mr. Chairman, just as——

The CuairMAN. I planned to finish here Thursday night, but, out
of respect for you with these witnesses from Arizona, we will go as
late as necessary, till 1 o’clock on Friday, if it is necessary. I hope
we will not have to go that line. We are now in recess until 10 a.m.
tomorrow.

[Whereupon, at 7:45 p.m., the committee was recessed, to recon-
vene at 10 ¢’clock a.m., July 30, 1986.]



NOMINATION OF JUSTICE WILLIAM HUBBS
REHNQUIST

WEDNESDAY, JULY 30, 1986
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The committee met, pursuant to notice, at 10:10 a.m., in room
SD-106, Dirksen Senate Office Building, Hon. Strom Thurmond
(chairman of the committee) presiding.

Also present: Senators Biden, Mathias, Metzenbaum, Heflin,
Hatch, Grassley, Simon, McConnell, Broyhill, Kennedy, Laxalt,
DeConcini, Specter, Leahy, aud Simpson.

Staff present: Dennis Shedd, chief counsel and staff director;
Duke Short, chief investigator; Frank Klonoski, investigator; Jack
Mitchell, investigator; Reginald Govan, minority investigator;
Mark Gitenstein, minority chief counsel; Cindy Lebow, minor}'}y
staff director; and Melinda Koutsoumpas, chief clerk.

The CaairMAN. The committee will come to order.

Our first witness today is Mr. Gene W. Lafitte, and Mr. John D.
Lane, of the American Bar Association Standing Committee on the
Judiciary. If you gentlemen would come around, please, hold up
your hands and be sworn. Let us get quiet.

Senator BipEN. Mr. Chairman, aren’t we starting with Justice
Rehnquist?

The CHAIRMAN. The ABA is here. I want to take them.

Will the evidence you give in this hearing be the truth, the
whole truth, and nothing but the truth, so help you, God?

Mr. LaFrrre. It will be.

Mr. LANE. It will be.

Senator MErzENBAUM. Mr. Chairman, may I inquire of the proce-
dure? I thought we were going to have an opportunity to inquire of
Justice Rehnquist at this point.

The CuairMaN. You sure will; the rest of the day, if you want to.
But the ABA people are here, and I am going to take them so we
can release them.

Senator METzZzENBAUM. There are a lot of other people who are
here as witnesses.

The CuairManN. Well, you cannot have but one chairman, and
that is what I have ruled. [Laughter.]

Mr. Lafitte, would you please proceed?

99
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TESTIMONY OF GENE W. LAFITTE AND JOHN D. LANE, STANDING
COMMITTEE ON FEDERAL JUDICIARY, AMERICAN BAR ASSO-
CIATION

Mr. LaFrrre. Thank you, Mr. Chairman, members of the commit-
tee.

My name is Gene Lafitte. I practice law in New Orleans, LA. I
am a member as the Fifth Circuit Representative of the American
Bar Association’s Standing Committee on Federal Judiciary. With
me today is John D. Lane, of Washington, DC, another member of
our committee. And Mr. Chairman, Mr. Lane and I are pinch-hit-
ters for cur chairman, Robert B. Fiske, Jr., the chairman of our
committee, who is involved in some litigation in New York City
and regrettably was unable to be with us this morning.

The CaarMan. Speak into the mike so we can hear you better.

Mr. LarFrrrE. All right, sir. I was just saying, Mr. Chairman, that
Mr. Lane and I are substituting this morning for Robert B. Fiske,
Jr., who is chairman of our committee but could not be here be-
cause of some litigation in New York.

The CHAIRMAN. Yes.

Mr. LariTTE. We appear here to present the views of the Ameri-
can Bar Association on the nomination of the honorable William
H. Rehnquist, Associate Justice of the Supreme Court of the
United States to be Chief Justice of the United States. At the re-
quest of the Attorney General, our committee investigated the pro-
féssional competence, judicial temperament and integrity of Justice
Rehnquist. Because the nominee is a sitting Justice of the Supreme
Court and is being nominated for the position of Chief Justice, we
were particularly interested in his administrative abilities, his
leadership qualities and collegiality.

Our work included discussions with more than 300 persons, in-
cluding first, all Associate Justices of the Supreme Court of the
United States, and many Federal and State judges throughout the
country; second, a national cross-section of practicing lawyers;
third, many law school deans and faculty members, including con-
stitutional law and Supreme Court scholars; fourth, a group of
practicing lawyers who studied Justice Rehnquist’s other judicial
opinions; and finally, Justice Rehnquist himself, who was inter-
viewed by three members of our committee.

Based on our investigation, the committee is unanimously of the
opinion that Justice Rehnquist is entitled to the hlghest evaluation
of the committee: well-qualified.

Under our committee guidelines, that evaluation is reserved for
those who meet the highest standards of professional competence,
judicial temperament, and integrity. It is reserved for those persons
who are among the best available for appointment.

I have filed with this committee a letter describing the results of
our investigation and shall not repeat its content in detail here,
Mr. Chairman. I do request that that letter be included in the
record of these proceedings.

The CHAIRMAN. It will be made part of the committee record.

[Document follows:]
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American Bar Association

July 29, 1986

Henorable Strom Thurmond
Chairman
Committee on the Judiciary
United States Senate
Washington, D.C. 20510
Dear Mr. Chairman:
This letter is in response to the invitation
to the Standing Committee on Federal Judiciary of the
Anerican Bar Association {the "Committee™) Lo submit
its opinion regarding the nomipation of the Honorable
William Hubbs Rehnquist of Washington, D.C. to be
Chief Justice of the United States.

The Committee's investigation of Justice
Rehnquist covered his professional competence,
judicial temperament and integrity. Decause the
nominee is & sitting Justice of the Supreme Coutt and
is being nominated for the position of Chief Justice,
we were particularly interested in his administrative
abilities, leadership gualitlies and collegiality.
Consistent with its long standing tradition, the
Committee has not concerned itself with Justice
Rehnquist's general political ideclogy or his views on
issues except to the extent that such makters might
bear on judicial temperament and integrity.

The Committee's investigation of Justice
Rehnguist inecluded the following inquiries:

{1) Members of the Committee interviewed all
of the Associate Justices of the Supreme Court and a
large number of other federal and state judges
throughout the United Stakes.

{2) Committee members interviewed a cross

gection of practicing lawyers throughout the United
States.
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{3) Committee members interviewed many deans and faculty
members of law schools throughout the country, including a number
of constitutional and Supreme Court scholars.

(4) A group of practicing attorneys reviewed
approximately 200 of the written opinions authored by Justice
Rehnguist.

{5) Three members of the Committee interviewed Justice
Rehngquist.

Professional Background

Justice Rehnquist's career has included service as a
practicing lawyer, an Assistant Attorney General with the United
States Department of Justice, and as an Associate Justice of the
United States Supreme Court. He received A.B. and M.A. degrees
from Stanford University in 1948, an M.A. degrtee from Harvard
University in 1949, and an LL.B. from Stanford Law School in 1952.
He was a digtinguished student in the law school, ranking first in
his class. His military experience includes service as a non-
commissioned officer in the U.S. Army Air Force during the period
from 1943 to 1946.

Justice Rehnquist served as a law clerk to Assoclate
Justice Robert H. Jackson of the Supreme Court of the United
States from 1952 to 1953, He then commenced the private practice
of law in Phoenix, Arizona. From 1953 to 1955 he was an associate
in the firm of Evans, Kitchel & Jencks. During 1956 and 1957 he
was a partner in the firm of Ragan & Rehnquist and from 1957 to
1960 he was a partner in the firm of Cunningham, Carson &
Messenger. In 1960 he formed with James Powers the Phoenix firm
of Powers & Rehngquist, where he practiced until 196%. From 1969
to 1971 he was an Assistant Attorney General, Office of Legal
Counsel, United States Department of Justice in Washington, D.C,
In 1971 he was nominated by President Nixon as Associate Justice
of the United States Supreme Court, and this nomination was
confirmed by the Senate in that year.

Through interviews of those who worked with Justice
Rehnquist during various stages of his professional career, both
prior and subsequent to his appointment to the United States
Supreme Court, the Committee learned that he has demonstrated a
high degree of competence and integrity, and has displayed
excellent judicial temperament.,
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L ; ith Jud

In its investigation, the Committee interviewed over 300
persons, including all of the current Associate Justices of the
Supreme Court, and more than 180 federal and state judges.

Members of the judiciary who know him describe him as “a true
scholar, collegial, genial and low key," “"unbelievably brilliant,”
"a very capable individual in every respect". Generally, judges
across the country who have become familiar with Justice Rehnquist
have expressed admiration and respect for him as an able, hard
working, conscientious individual, On the whole, the judicial
community was high in its praise of Justice Rehnqulst's abilities
and qualifications. O©Of great importance, he enjoys the respect
and esteem of his colleagques on the Court.

Interviews with Lawvers

The Committee contacted approximately 65 practicing
lawyers throughout the United States., We interviewed a cross
section of the legal community, including women and minority
lawyers. Many who Know Justice Rehnquist, including many who
disagree with him politically and philosophically, speak of warm
admiration for him and describe him as "very talented,"” "a bright
and able man," "always well prepared,” and one who "brings out the
best in people and will facilitate the work of the Court,"

Interviews with Deans and Professors of Law

The Committee spoke to more than 50 deans and faculry
members of a number of law schools throughout the country. Some
of these have known Justice Rehnquist personally. We found that
he has visited and delivered speeches at several of the law
echools. Many of these individuals spoke highly of his writing
and analytical ability. The vast majority had strong praise for
his professional qualifications.

Survey of Justice Rehnguist's Opinions

Approximately 200 of Justice Rehnquist's opinions were
examined for the Committee by a group of practicing attorneys.
From that review it can be concluded that the Justice's legal
analysis and writing ability are of the highest quality.
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Interview with Justice Rehnquist

Justice Rehnguist was interviewed by thres membars of
the Committes. The Committee members have found him to be
extremely intelligent, articulate, friendly, and committed to the
fair and proper administration of justice. He has dexonstrated
outstanding qualities as a jurist, and is approaching the position
of Chief Justice with enthusiasm, determination and dedication.

Based on the investigation described above, the Commit-
tee unanimously has found that Justice Rehnguist neets the highest
standards of professicnal competence, judicial temperament and
integrity, is among the hest avallable for appointmant as Chief
Justice of the United States, and is entitled to the Comnittee's
high:si evaluation of the nominees to the Supreme Court -- Well
gualified.

This report is being flled at the commencement of the
Senate Judiclary Committese's hearing. We will review our report
at the conclusion of the hearings, and notify you if any circum-
stances have developed that may require modification of our views.

Regpactfully submitted,

QYoo

ROBERT B.
Chairman
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Mr. Larirre. To summarize our findings, our investigation re-
vealed that Justice Rehnquist is extremely intelligent, analytical,
conscientious, and hardworking. He had an outstanding academic
record, and our committee members heard strong praise for his
leadership qualities, his intellect and his ability as a practicing
lawyer and as a lawyer in Government service.

As an Associate Justice of the Supreme Court, he is held in high
esteem by his colleagues on the Court for his scholarship and con-
geniality. The diversity of his experience as a practicing lawyer
and as a Supreme Court Justice provides a valuable background for
service as Chief Justice of the United States.

He has strong administrative abilities and a judicial tempera-
ment appropriate to serve in that position. His judgment is sound,
and his integrity is above reproach.

In conclusion, Mr. Chairman, the committee has unanimously
found that Justice Rehnquist iz entitled to its highest evaluation of
a nominee for the position of Chief Justice of the United States.

Thank you very much, Senator Thurmond and members of the
committee.

That concludes our statement.

The CHAIRMAN. Is the rating you have given Justice Rehnquist
the highest rating the American Bar Association gives?

Mr. LaFiTTE. It 15, Senator.

The CHairMAN. It is the highest rating.

Mr. LariTTE. For the position of Supreme Court Justice; correct.

The CaairMAN. Mr. Lane, do you wish to add anything further?

Mr. LanEe. No, Mr. Chairman. I think the statement of Mr. La-
fitte accurately and completely states the position of our commit-
tee, which he noted was by unanimous vole after the telephone
conference call meeting that lasted for a rather lengthy period.

I was also one of those privileged to have the opportunity to
interview Justice Rehnquist, and for what it is worth, I concur
fully in these findings and report.

The CHAIRMAN. The able Senator from Delaware.

Senator BipEN. Thank you, Mr. Chairman.

Notwithstanding the fact, gentlemen, that I did not expect to see
you for another 5, 6 hours, it is nice to have you here. Mr. Lane, I
know you are in town, so you could always come back; it is just up
the street.

We are not inconveniencing you, are we?

Mr. LANE. Not at all.

Senator BipeN. Good. OK.

Mr. LANE. We were ready yesterday, also.

Senator Bipen. Good. And you would be ready tomorrow, I am
sure. [Laughter.]

Let me ask you a few questions, even though I had quite frankly
not concentrated on this, because I did not think we were going to
get to it. But let me ask a few questions, gentlemen.

No. 1, did you interview other Associate Justices?

Mr. LAFITTE. We interviewed all of them, Senator Biden, on the
Supreme Court.

enator BiDEN. Did the Associate Justices indicate whether or
not—you said they said Justice Rehnquist is “collegial”’; is that the
phrase you used?
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Mr. Larrrre. Correct, Senator. And the word “congenial”’ was
also used.

Senator BIDEN. “Congenial”.

Mr. LarFiTTE. Yes.

Senator BipEN. And did they speak to the degree to which he
participates in conferences and preconferences to discuss opinions
that he has written before he writes them?

Mr. LaFiTTE. I think that it might be well for Mr. Lane, who did
that investigation, to respond to you. I can report to you that all of
the Justices spoke very highly of Associate Justice Rehnquist’s
qualities as a collegial member of the Court; spoke highly of his in-
tellfct, of his work habits, and hold him in high esteem, very obvi-
ously.

But John may want to amplify.

Senator BipEN. Mr. Lane, did you interview each of the Associate
Justices?

Mr. LANE. Yes, Senator Biden, I did. I found almost virtual unan-
imous support for this among his colleagues, which was something
that was very persuasive with me.

Senator BroEn. Well, it is persuasive with me, also.

Mr. LANE. I started with the most senior member of the Court
and proceeded on down.

Senator Bipen. In light of the time commitment here, let me ask
my question precisely, if I could, and maybe you could speak to the
precise question.

Was there discussion with the Associate Justices with whom yvou
spoke and the Chief, whom I assume you spoke to, also, was there
discussion about the work habits of Justice Rehnquist as it relates
to his inclination to discuss cases that had been heard prior to the
writing of opinions.

As you know, there is a custom on occasion in the Court where
Justices discuss at conference or preconference with one another a
case; then, they go back to their chambers and they write their
opinions on many occasions. Sometimes, it does not happen that
way.

Did you get any indication as to what extent Justice Rehnquist,
relative to other Justices, participated in conferences prior to
having written his final decision?

Mr. LANE. Yes. I think that subject matter generally ran through
most of the interviews. And the picture that I gathered was that
Justice Rehnquist, having been originally the ninth in seniority,
moving from nine to eight and finally to seven, was never one of
those who would be called upon first in conference to present his
views of the matter. So I believe there were many cases that were
fairly well discussed by the time it came to his turn.

However, I did gather in these discussions, and I had the picture
of a man who was open to his associates’ and his ceclleagues” views;
was always open and available and willing to discuss these matters.

I was reminded that these cases, do not get to the Supreme Court
unless they involve tough issues. And many of them have at least
two and sometimes three respectable positions. And so merely the
fact that one may disagree over there in the Court on a final result
does not detract in any way from the deliberative process, and the
collegiality that apparently exists——
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Senator BipEN. 1 appreciate your editorial comment, and I
happen to agree with it; I think it is a fine editorial statement. I
am trying to find out what——

Mr. LANE. Well, I am really not trying to editorialize. I am
trying to give you "the picture that I gained in my own mind as I
went through t{ns process.

The CHAIRMAN. Yes. Go ahead. You are allowed to finish your
statement. Go ahead.

Mr. LANE. I was pleasantly surprised at the results of this effort.
There was genuine enthusiasm on the part of not only his col-
leagues on the Court, but others who served the Court in a staff
capacity and some of the relatively lowly paid individuals at the
Court. There was almost a unanimous feeling of joy, that I was not
only surprised at, but found a very welcome fact.

Senator BIDEN. So the occasional press reports that Justice Rehn-
quist, because of his intellectual brilliance and his hard work, usu-
ally hears a case, departs from the bench, goes back to his office—
the reputation that he has, at least in the press, is he is the first
one t0 have his opinions finished, and that—first of all, did you
find that to be true, that he is the first one, usually, that he has
that reputation?

Mr. LaNE. I found that he has a reputation of pushing his work
under tight deadlines. He apparently gives his law clerks 10 days
to get a draft out, and if they do not get it, he comes and takes it
out of the typewriter and he will finish it himself.

To us lawyers who wait and wait and wait for courts to decide
cases, this is a healthy development.

Senator BineN. I think it is healthy to get people to work hard,
too. But what I am trying to get at is whether or not you get a
picture of the Justice. The picture that has been painted in the
past is that he is extremely bright, extremely honest, has a great
sense of humor. I have even heard anecdotes about him hiring
someone to do cardboard cutouts of the Chief Justice and then call-
ing the Chief Justice to say his car is broken down and can he get
a ride in with the Chief Justice, and then riding by, this fellow
standing there with a—which is my kind of guy in that; I would
like to have a cardboard cutout of some—but seriously, that he is
very well loved, that he is very well liked.

But what I am trying to get at are his work habits. And my un-
derstanding is he is very, very precise and very, very thorough, and
he moves very rapidly. But the other side of that, I am told, is that
he in fact does not do what other Justices do as a habit, which is in
addition to giving his clerk 10 days, that he does not sit and com-
miserate with the other judges about what do they think they
should be doing, how are they going to write their opinion, what
are they going to do about it. And he goes in and bangs out his
opinion based on thorough thought, what he thinks should be the
result, and delivers it, and comes to conference ready; he has al-
ready made up his mind as to which way he wants to go.

1s that the picture, or is that an inaccurate picture?

Mr. LANE. That is not quite the picture that I gained from all of
the information that was given me.

Senator BinEn. Why don’t you tell me how the picture you gave
is different than what I just suggested.
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Mr. LANE. I talked to law clerks, clerks that are there now; I
talked to clerks who clerked when he was also a clerk in the Court,
who are now very prominent lawyers and one of them, a very
prominent Federal judge.

You begin to get a view of the person in his earlier years in
training. He was affable, one who was friendly, one who was
always accessible, and one who was universally admired—even
though two of these lawyers who clerked at the same time, both of
them for the Chief Justice at the time, Chief Justice Vinson, are
well-known liberal Democrats——

Senator Bipen. Oh, I agree.

Mr. LANE [continuing]. Who disagree with him politically and
philesophically——

Senator BipEN. Mr. Lane, let me——

The CHAIRMAN. Just a minute, Senator. Let him finish his state-
ment.

Mr. LANE. But they have the highest regard for him as a lawyer
and as a person.

Now, as I proceeded further, I talked to a former clerk of the Su-
preme Court, a man who [ have known for many years and have a
high respect for, and he described how Justice Rehuquist is well-
liked by the Court personnel, how they respect him, and how he
gets the work done. Justice Rehnquist, being responsible for the
ninth circuit, has probably more traffic with the clerks’ office than
the other Justices, because there are so many petitions that require
his scrutiny and a decision. The clerks say that his work is done
promptly, and his instructions to the clerk are clear and precise;
they do not have to guess and go back for further instructions.

So these are the kinds of things we were looking for to see what
kind of an administrator, what kind of a Chief Justice we would
have in Justice Rehnquist.

To go on further, if I may, when talking to his colleagues about
how they felt toward him, he is regarded as a close personal friend
of ll_n_enlinho are diametrically opposed to him philosophically and
politically.

Senator BipEN. Senator Thurmond and [ understand that.

Mr. LANE. That is right. Well, I worked here years ago, so I un-
derstand the Senate, too.

The CaamrMaN. Do you have any more questions?

Senator BipEN. Do you want to say any more?

Mr. LANE, Not unless you have further questions.

Senator Bipen. I do.

There is no question about the Justice being accessible. Does he
seek access? That is my question; that is all I am trying to get at.
Is he one of the Justices who seeks the opinion of other Justices
prior to reaching his decision? There is no question he is accessible.
The question is goes he seek access?

Mr. LanNE. 1 am afraid I cannot answer that question with an
degree of precision. However, I think that he is one who listens. l}t,
was clear to me that he is one who listens to others, and being a
rather junior member of the Court, he has to listen when these
cases are discussed in the conference of the Court.

Mr. LaFrrre. [ believe we did get a report, Senator Biden, if I
might supplement Mr. Lane’s remarks——



109

Senator BipEN. Certainly.

Mr. LArITTE [continuing]. That Justice Rehnquist is a Justice
who will go down the hall and go to the chambers of another Jus-
tice and discuss matters. I do not have any sense that we know the
particulars of the way he operates that you are inquiring about
now, but I think our committee felt a clear sense, because of the
emphagsis on the collegial relationship that he enjoys with the
other Justices, the way they have expressed sincere admiration for
his work on the Court as a collegial member of it, that that carries
with it a strong sense of participation. As people have put it, the
Court members can be thought of as nine separate law firms, and
so 1 guess they have to operate that way in a certain sense.

Senator BipeEN. Thank you, Mr. Chairman, and thank you, gen-
tlemen, for your time.

The CHAIRMAN. The distinguished Senator from Maryland.

Senator MaTHias. Thank you, Mr. Chairman.

Mr. Lane, you have been here several times.

Mr. LANE. Several.

Senator MATHIAS. I understand this is probably one of your last
visits with the committee in this role.

Mr. LaNE. I imagine that is probably true—unless I will be back
on Judge Scalia.

Senator MaTHias. I will take this opportunity to express my
thanks to you for the years in which you have performed this im-
portant and rather thankless public service. It is not an easy job,
and can be at times troubling. Nonetheless, you have done it with
great distinction. The committee in particular, and the public in
general, owe frou a debt of gratitude.

Mr. LanE. 1 thank the Senator from Maryland.

Senator MaTH1aS. Did your review of the qualifications of Justice
Rehnquist include a review of his judicial opinions?

Mr. LANE. That is correct, Senator.

Mr. LarFrTTE. By practicing attorneys, by practicing lawyers.

Senator MaTH1as. I am curious as te what you look for in that
review of opinions. Are you looking at his style or form, or the sub-
stance?

Mr. LarTTE. Yes, sir. We look for analytical ability, the ability to
take apart and put back together complex legal issues; clarity of
style; organization—that type thing—anything—as the Senator
knows, we are not concerned with political ideology and philosophy
of that nature, except to the extent that it bears on temperament
or integrity.

Senator MaTnias. Now, you mentioned philosophy and ideology.
That raises a sensitive question for this committee, and I would be
curious as to your advice. To what extent can a committee inquire
into, devote its attention to, and rest its opinion on judicial deci-
sions of a nominee without impinging on the very important princi-
ple of independent administration of justice? Can we ask a gudge to
account for his judicial opinions in a proceeding of this sort?

Mr. LarrrTeE. Well, as I say, Senator Mathias, I suppose the main
purpose of our review of the opinions is to see what kind of writing
style the nominee has and then——

Senator MaThIAS. I understand that, and 1 think you expressed
that very well. I am asking for your further advice.
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Mr. LarrtE. Well, we found nothing in his opinions that would
indicate any problem of—at least, the reports received by us—indi-
cate any problem of temperament or integrity. Now, we discussed
with Justice Rehnquist comments that we had received about his
stands and decigions on issues generally, but I do not relate that
particularly to his writings, his judicial opinions.

Senator MatHias. I understand that. But how far can we go in
looking at opinions without invading the province of judicial inde-
pendence? How far can we go without having a chilling effect on
every sitting Federal judge in the country who might someday be
nominated for a different court?

Mr. LAFrrTE. I am sorry. I do not think I understood your ques-
tion until then. But I am not sure that I am able to advise you in
that, Senator. As Mr. Lane has said, the issues that come before
the Supreme Court are generally quite complex, as you have seen
in the media. There often are certainly more than two positions
that can be taken with respect to them. So that I do not know to
what degree one can disagree with a decision, or the way an opin-
ion ig written, without impinging on judicial independence at all.

It is not an issue, though, that I think we address as a commit-
tee.

Senator MaTHIAS. Mr. Lane, do you have any comment on that?

Mr. LaNE. Well, I think that is why Federal judges are appointed
for life, so they will not be hauled up and have to run for reelec-
tion or satisfy a certain body public in order to win reappointment.
And that is why, in our statement today, we are focusing in on the
fact that the Justice is a sitting Justice of the Supreme Court; he is
there for life—he is going to be there anyway. And all we are deal-
ing with is whether or not he should ascend to the traditional role
as the Chief Justice of the United States.

I do not think you can take a judge and dissect his opinions and
hold him in account for the way he may or may not have voted on
any particular issue. Once the Court has decided, that is the su-
preme law of the land, and unless under the Constitution, you and
the Congress can change that result, that result remains. We have
to respect that.

Senator MaTHIAS. Thank you very much, Mr. Chairman.

The CrairMaN. The disting'uishg Senator from Massachusetts.

Senator KENNEDY. Thank you very much.

I, too, want to express appreciation to Mr. Lane for the work
that he has done over a long period of time to try and insure the
basic integrity of the courts. We are glad to have you back here.

As I understand from the various news reports, you were recent-
ly denied reappointment to the ABA Committee on the Federal Ju-

iciary, although you sought realilpointment; is that correct?

Mr. LaNE. Senator, it is not the kind of position that one cam-
paigns for, and I did not do anything to further my chances for re-
appointment. I say that in all honesty.

ﬁ?)wever, I was informed that another individual would be ap-
pointed, and that is about the sum and substance of it.

Senator KENNEDY. I suppose you are aware of the news reports
in the Washington Post and others that indicate that you were
dropped from the panel for challenging some of the administra-
tion’s nominees. Al Kamen in a recent Washington Post story said,
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“ABA sources said Lane angered some conservatives because he is
too aggressive in questioning the qualifications of some prospective
candidates.”

Mr. LANE. Yes, I am aware of that article.

Senator KENNEDY. Do you have any reaction to it? Let us see if
he wants to complete the answer to this one, Mr. Chairman.
[Laughter.]

Mr. LANE. Well, I guess if pressed, I would have to deny that I
was too vigorous or too tough in my examination. I tried to be fair
to all potential nominees. And 1 would also say that politics and
ideology is something that did not get involved in my investigation.
I eould not care less what——

Mr. LaFiTTE. Senator, maybe I ought to——

Senator KENNEDY. Well, if I could just finish this question.

Mr. LANE. In my investigations, I really could not care less how a
person votes or how he feels on issues. I want a person that is
honest, that has good experience and training in the law, and one
that has a good disposition and judicial temperament. If you are
going to put them on for life, you want to be reasonably sure that
they are going to be able to do the job and do it well.

Senator KENNEDY. Well, do you think ideology or political philos-
ophy had anything to do in dropping you from the judicial panel?

Mr. LANE. I really cannot comment on that. I would hope not.

Senator KeNNEDY. No further gquestions.

The CHAmRMAN. The distinguished Senator from Nevada.

Senator LAXALT. In the interest of time, Mr. Chairman, I will
{_Ii:ldhmy time to the distinguished Senator from Utah, Senator

tch.

The CHAIRMAN. The distinguished Senator from Utah.

Senator HatcH. Thank you, Mr. Chairman.

Mr. Lafitte, is it correct that “well-qualified,” as you have stated,
is the highest possible rating a Supreme Court Justice can have?

Mr. Larrrre. That is correct, Senator.

Senator HarcH. Can you tell us how many deans, law professors,
and scholars you interviewed in reaching your opinion here?

Mr. LaFiTTE. Over 50, as I recall, Senator.

Senator HatcH. Over 507

Mr. LarrrTE. Over 50.

Senator HatcH, OK. Now, to what degree——

Mr. LamTTE. Deans and law professors,

Senator HatcH. Deans and law professors. You have indicated
you have reviewed his written opinions. Could you tell us approxi-
mately how many written opinions you reviewed?

Mr. LAFITTE. Over 200

Senator HATcH. Over 2007

Mr. LArFrrre. Yes, sir.

Senator HacH. Now, based on 200 opinions, which would seem to
?'I:d ?to be a rather exhaustive study, you found him to be well-quali-

ied?

Mr. Larrrre. That is a factor we took into consideration in our
evaluation.

Senator HatcH. Thank you. How many State court judges did
you interview?
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Mr. LAFITTE. I do not have a count on that, Senator. We inter-
viewed over 18( Federal and State judges.

Senator Hatcu. You interviewed over 180 Federal and State
judges?

Mr. Larrrre. Correct.

Senator HatcH. 1807

Mr. LaritTe. Correct, sir, across the country.

Senator HatcH. Were any of these on State supreme courts?

Mr. LaFiTTE. Yes, sir.

Senator HaTcH. Quite a few?

Mr. LaFiTTE. Yes, sir. We tried to contact and speak with those
who were available.

Senator HatcH. So you interviewed some of the most eminent
State supreme court judges with regard to this nominee as well?

Mr. Larrrre. That is correct, along with the Federal judges.

Senator HatcH. How many States did you go into to interview
various justices and judges, State judges?

Mr. Lamrre. Well, I think all, Senator. We went about this by
each of us working in our own circuits, so that we all contacted
people in the States and our circuits.

Senator HarcH. Well, we understand that. But how many States
did you cover?

Mr. LariTre. Well, I am not sure about Alaska, but I think virtu-
ally all of the States were covered.

Senator HaTtcH. Virtually all 50 States?

Mr. LaFiTTE. Yes, yes.

Senator HatcH. So you virtually have opinions from the State
justices and judges from all 50 States.

Mr. LaFitTE. They were included in our contacts, yes.

Senator HaTeH. And quite a number of justices and judges.

I might add that that is a pretty strong national cross section of
judges who have commended him, would you say?

Mr. LarFiTrE. I would, Your Honor—force of habit, Senator—yes,
I would. :

Senator Harcu. How many lawyers did you interview with
regard to Justice Rehnquist?

Mr. LamTTE. I think approximately 70.

Senator HaTcH. Seventy lawyers. From how many States?

Mr. Laritte. Well, again, this would be a cross section of the
country, each—-——

Senator HATcH. So virtually all 50 States?

Mr. LafitTE. That is right.

Senator HatcH. You may have missed one or two.

Mr. LaFiTtE. That is right. And again, we had the problem of
reaching, of making contacts, and I did not look at that.

Senator HatcH. Well, it seems to me that you made an exhaus-
tive study; it was a nationwide study; it involved the highest schol-
ars in the land, the most eminent jurists in the land; 180 judges, 70
lawyers, 50 law deans and professors, and in addition to that, Mr.
Lane, his colleagues on the Supreme Court; is that right?

Mr. LANE. Yes.

Mr. LariTTE. Correct.
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Senator HatcH. And then you came out and recommended to
this committee the highest possible rating anybody can have for
Chief Justice of the U.S. Supreme Court; is that right?

Mr. LariTTE. Correct.

Senator Hatch. In fact, I do not think you could have said it any
better than you did in your letter to Senator Thurmond when you
said, “Based on the investigation described above, the committee
unanimously has found that Justice Rehnguist meets the highest
standards of professional competence, judicial temperament and in-
tegrity, is among the best available for appointment as Chief Jus-
tice of the United States, and is entitled to the committee’s highest
evaluation of the nominees to the Supreme Court: well-qualified.”

Did I read that accurately?

Mr. LariTrE. That is correct, sir. That was the unanimous vote of
our committee.

Senator HatcH. Well, I want you to know that I think a lot of us
will agree with you.

4 Thank you, sir. We appreciate the work that both of you have
one.

Mr. Lane?

Mr. Lane. I might add that we tried to reach lawyers who prac-
ticed before the Supreme Court.

Senator HaTcH. Surely.

Mr. LaNE. And I personally tried to reach lawyers who had lost
cases in the Court.

Senator HatcH. And did you reach some of them?

Mr. LanEe. I did, and 1 found very strong support for Justice
Rehnquist, notwithstanding the results of particular cases.

Senator HatcH. Well, I think there is strong support ACToss the
country, and I hope that some of these terms like ‘extremist,”
quote, I hope they go by the boards, and we talk about the record
and let us judge the man as all of these eminent people including
yourselves have done so, who sat there for 15 solid years, and who
has been considered the leading intellect on the Court, a consensus-
buijlder, collegial, intelligent, warm, witty, decent man.

It seems to me that is what he ought to be judged on, and what
we ought to be looking into here is not 30, 40 years ago, allegations
that were considered back in 1971, 15 years ago, but we ought to be
‘looking into fitness to be Chief Justice of the U.S. Supreme Court,
" and I think it is fair to say, Mr. Lafitte, that you have found, you
and your committee and those who have investigated virtually
every State in the Union in this exhaustive investigation, have
found him to be the most fit.

Mr. Larrrre. That is correct, Senator. We found him to be among
the best available.

Senator HatcH. Well, thank you so much. I really appreciate the
efforts you have put forth.

Mr. LarrrTE. Thank you.

The CHaIRMAN. The distinguished Senator from Ohio.

Senator METZENBAUM. Thank you, Mr. Chairman.

Gentlemen, I want to express my appreciation for your dedica-
tion to the legal profession and your concern about the quality of
members of the judiciary. I am very pleased to welcome you here.
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In your inquiry, did you give any attention to the position of the
National Bar Association, the Federation of Women Lawyers, the
National Conference of Black Lawyers? Did you inquire of any of
those other organizations-—and there are some others as well—as
to the position that they have concerning the confirmation of Jus-
tice Rehnquist?

Mr. Larirre. Senator, we did. I do not know whether it is appro-
priate for me to identify the particular organizations, but we did
make contact with o‘?anizations that do represent minorities and
women’'s interests. We spoke also with practicing lawyers and
judges that are minorities and women.

The answer to your question about organizations is yes.

Senator MeTZENBAUM. And what did you find, Mr. Lafitte?

Mr. LariTTE. | suppose it is a mixed bag, Senator. We found some
negative comment, mixed with comment that Justice Rehnquist is
a very competent jurist. I think the negative comment, it would be
fair to say, had to do with his conservative philosophy and whether
he was in step with civil rights interests, and whether or not he
would have a sufficiently open mind as a Chief Justice.

Senator METZENBAUM. Is it your understanding, at least it is my
understanding, that those organizations will testify here? I am not
directly informed as to what their position will be, but I believe
they will testify in opposition to the confirmation. Is that your un-
derstanding?

Mr. LAFrrTE. Senator, I think I saw yesterday that some of these
organizations will be testifying here. I also do recall that we were
advised, we were given certain comments upon our contact with
the advice that further investigation might be done with them and
that they would be back in further touch with us if they had addi-
tional comment to make. And our report is based upon any addi-
tional comment that we received.

Senator METZENBAUM. But there were some concerns expressed
by these other organizations, by blacks and women. Yet I noticed
in the report that you sent to the committee that you make no
mention of that whatsoever. Would that not have been appropriate
to include the concerns that have been expressed by the other bar
associations in the country?

Mr. LaritTeE. Well, I think our letter does make reference to our
contact with minority and women lawyers. Maybe stylistically,
Senator Metzenbaum, we might have said something differently,
but I suppose our feeling is that that covers the inquiry you are
making

Senator MerzeEnBaUuM. Well, 1 guess my E)oint is that you do not
indicate anywhere in the letter this is stylistic. I do not see that
you mention anywhere in the letter that. You say, “We inter-
viewed a cross-section of the legal community, including women
and minority lawyers, many who know Justice Rehnquist, includ-
ing many who disagree with him politically and philosophically,
speak of warm admiration for him and describe him as very talent-
ed, a bright and able man, always well prepared, and one who
brings out the best in ]]:eople and will facilitate the work of the
Court,” end of paragraph.

You do not mention there that there were concerns expressed by
black lawyers’ groups, women’s lawyers’ groups, that they had res-
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ervations, that they were apprehensive about the appointment.
And I do not know whether at that point they indicated that they
were going to testify in opposition to his confirmation, but none of
that found its way into your four-page letter, all of which I find to
be only on the very positive side and supportive.

I am not saying that you should not be positive or supportive,
except that if your investigation was as thorough as you indicate it
to be, then it seems to me that it would have been appropriate for
you to indicate that there were some problems expressed by certain
other bar associations.

Mr. LarrtTe. Well, I think that it is true that some of the organi-
zations certainly had not expressed negative comment to us along
the lines that you and I are now discussing. In fact, our first knowl-
edge of some of those positions came after our investigation was
completed and our report was made, not in that letter. But at least
that letter reports on comments that we were receiving as a com-
mittee during our investigation.

When 1 speak of negative comment, I am speaking more of com-
ments received from individuals who are minority and women law-
yers, and those are things that we discussed with Justice Rehnquist
when we interviewed him.

Senator METZENBAUM. But it is not mentioned in the letter.

Mr. LaFITTE. Not mentioned in the letter.

Senator METZENBAUM. Not mentioned in the letter.

Mr. LaFirTE. That is right, sir.

Senator MeTZENBAUM. I thank you very much.

Mr. Chairman, I want to just repeat, and I want to say it very
respectfully because I have tremendous respect for you. I work very
well with you and have no question about your fairness.

But I think putting the ABA on at this point out of order, when
we have not had an opportunity—and also Griffin Bell—provides a
kind of positive emphasis for the confirmation process that I do not
know provides the sense of balance that this Senator feels is the
appropriate one. And without wishing to engage in confrontation
with you, I do want to express my reservations and concern as to
whether this is really fair to let only the affirmative witnesses and
those who are very supportive be heard out of order.

The CHAIRMAN. We are going to hear all sides, and you have got
a lot of witnesses the other way. I am sure you will enjoy hearing
them, and they will come later.

Senator MeTzZENBAUM. Well, I do not have them, Mr. Chairman.

The CHaIRMAN. The able Senator from Jowa.

Senator MeTzENBAUM. Mr. Chairman, I want to make it clear. I
do not have any witnesses against or for, nor does this Senator
have a position. I just think that we are all concerned about fair-
ness and impartiality.

Senator Hartch. I think it is a pretty balanced report.

The CHaIRMAN. The able Senator from lowa.

Senator GrassiLEy. Thank you, Mr. Chairman.

Mr. Lane, you know, there are a few perceptions that have been
given that Justice Rehnquist is an extremist. Now, despite these
statements, is it true from your investigation that none of the
other members of the Supreme Court held that view and that, in
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fact, they believe that Justice Rehnquist contributes greatly to the
deliberative process of the Court?

Mr. LANE. The best way I can answer that question, and I am
not sure I can answer it directly, is that there is no doubt that Jus-
tice Rehnquist is a strong conservative and has conservative view-
points on issues.

I never heard the word extremist. I cannot use that in the con-
text of my answer.

Senator GRASSLEY. No. My alluding to that was based upon mem-
bers of this committee as well as people in the public at large
making those statements.

Mr. LaNE. He is widely recognized as a strong conservative, but I
gave the feeling that that is not held against him. His strong views

0 not——

S?enator GRASSLEY. Does he contribute to the deliberative proc-
e8g?

Mr. Lang. I think it is obvious that he does, and I think he
brings something to bear on issues that others obviously must feel
has some value; otherwise, they would not hold him in the high
regard that they do.

Senator GrassLEY. OK. Well, is it your view, then, that Justice
Rehnquist’s judicial philosophy has no negative effect on his tem-
perament or integrity?

Mr. Lane. I think that is not only my view but was the conclu-
sion of our committee after some consideration of that matter.

. Senator GRaASSLEY. Mr. Chairman, that is all the questions I
ave.

The CrAIRMAN. The distinguished Senator from Arizona.

Senator DECoNcINL Mr. Chairman, thank you.

Mr. Lane, you mentioned, I think to the Senator from Utah, that
you had talked to a number of lawyers, I believe it was 70; is that
correct?

Mr. LANE. Approximately.

Senator DECoNcINI. Some of these were from Arizona?

Mr. LANE. Yes.

Senator DECoNciNI. And were some of them former partners and
legal associates of the nominee?

Mr. LANE. Some of those were included, Senator. I am not sure of
the number, but there were some.

Senator DECONCINI. Some of them had had actual experience in
the practice of law with the nominee before he was a judge?

Mr. LaFirTE. That is correct.

Mr. LaNE. And [ remember talking to one.

Senator DEConNcINI. And any of his partners or associates in his
law firms that he was involved in?

Mr. LaNE. I believe that is correct.

Senator DEConcCINI. And what did you find?

Mr. LanE. I found each of them gave him high marks.

Senator DEConciNi. High marks as a lawyer and——

Mr. LANE. As an outstanding lawyer. One individual who prac-
ticed law in another firm at the same time, in Phoenix, said he was
the star of the bar and rose rapidly.

Senator DEConciNI. Thank you, Mr. Lane. In the course of talk-
ing to lawyers who had appeared before the Supreme Court, and
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even some who had lost cases there, did that include any civil
righil:f_?attorneys that handled civil rights cases? Mr. Lafitte, do you
recall?

Mr. LAFITTE. Yes, I am sure it did, Senator. I do not have a—I
know it did. I am just trying to recall some of the comments.

Senator DECoNCINI. Can you recall any of them? Were there
some negative comments by any of those lawyers who had ap-
peared before the Supreme Court?

Mr. LarFiTTE. I think it is fair to say that there was negative com-
ment by some who felt that, again, his conservative philosophy was
obviously a problem, a strong concern to the individual. But I
cannot say that that was a uniform reaction among them.

Senator DEConcInI. Was there some positive comment?

Mr. Larirre. Oh, absolutely.

Senator DEConcINI. From such civil rights lawyers?

Mr. Larrrre. Well, there certainly was strong positive comment
from, I would say, the great majority of lawyers who had actually
appeared before him. I do not know that I have a clear recall that
they were civil rights lawyers.

Senator DEConNcINi. Were there any civil rights lawyers that you
recall who said that he was not competent or capable as a lawyer
and a judge?

Mr. LarFrrre. I do not recall any comment at all to that effect.

Senator DEConciNi. You do not recall any of that. So if it was a
disagreement, it was how he happened to decide or vote on the de-
cision, rather than his professional capability and competence?

Mr. LarFirTE. Correct.

Senator DEConcINi. Is that fair?

Mr. Larirre. Correct, and 1 think most people were straightfor-
ward in saying that that was the problem.

Senator DECoNCINI. So from what you have testified here, it
seems to me quite clear that you did do a thorough investigation,
and what you found is what we have known for some time; there is
some disagreement with the Justice’s former opinions and how he
happened to rule on certain cases. But there is little or no evidence
of any lack of professional competence and capabilities, both as a
gitting judge or to keep him from serving as the Chief Justice. Is
that a fair observation of what your letter and process has done?

Mr. LANE. Those lawyers that appeared before him almost unani-
mously advised that he was always well prepared; he was very
much interested in the case, and that oral argument before him
was an intellectual exercise that they enjoyed.

Senator DeCoNCINI. And even some of those lawyers also said
that they hapgened to disagree with him in his decisions.

Mr. LANE. That is right, and some of those lost their cases, but
still they had high praise for the Justice.

Senator DECoNcINL. They certainly were not too happy with the
results, but they had no criticism of his capabilities or competence;
is that right?

Mr. Lang, That is right.

Senator DEConciNi. Thank you, Mr. Chairman,

The CHAIRMAN. Thank you very much.

The distinguished Senator from Pennsylvania.

Senator SpecTER. Thank you, Mr. Chairman.
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At the outset, Mr. Lafitte and Mr. Lane, I join in expressing ap-
preciation to the American Bar Association. I would add that I be-
lieve obviously, that, this committee has to make its own judg-
ments. There has been a fair amount of discussion as to whether
overly great weight is being ascribed to the American Bar Assccia-
tion’s conclusions on other nominees who have come before this

panel.

And while [ start with af)preciation for your work, I think it ap-
propriate to say that I really believe we have to take our own inde-
Eendent view. The ABA’s views, while entitled to some weight,

ave to be taken with the views of many, many others as well.

Mr. LaFrrTE. Senator, may I say that we certainly understand
that, and it has always been our perception of how you must pro-
ceed. We just want to be of service.

Senator SpECTER. Speaking for myself, I had raised a question in
some of the prior proceedings and introduced a resolution on the
Senate floor raising a question as to some of the ABA’s procedures.
I do not think they are relevant here, but I think that general ex-
preseion of reservation is appropriate, because there sometimes is a
perception in this country that the lawyers have too much control
over what goes on.

Speaking as a lawyer, but also as a citizen, I think that percep-
tion has a lot of merit to it. Sometimes the lawyers do have too
much control over what goes on. And just as you have heard from
many gro:][‘)s, 50 will this committee, and so will the Senate, so that
we can take into consideration a much, much broader range of
views.

With respect to the category of interviews with judges, your con-
clusions say that “Generally judges across the country who have
become familiar with Justice Rehnguist have expressed admiration
and respect for him as an able, hard-working, conscientious individ-
ual. On the whole, the judicial community was high in its praise of
Justice Rehnquist’s abi]].ities and qualifications.”

I note your qualification of the word “generally” at the start of
the first sentence, and ‘“on the whole” at the start of the second
sentence, and I would inquire as to whether there was any signifi-
cant minority view in terms of the appraisal given by judges on
Mr. Justice Rehnquist.

Mr. LAFITTE. Senator, | think that the main reason, in my view,
for the qualification is that the sentence speaks of expressions of
admiration as well as respect. We had a lot of judges that were con-
tacted who had had, you know, some contact with Justice Rehn-
quist, who regarded him as a very competent jurist, one clearly
qualified to serve on the Supreme Court and to be Chief Justice,
who I suppose we in fairness could not say had expressed great ad-
miration or admiration for him because-—-well, for whatever reason.

So I suppose we felt that the qualification was necessary to be as
accurate as we could in reporting to you.

Senator SPECTER. So that the limitation, as you articulate it now,
goes to the issue of admiration as opposed to the issue of competen-
¢y and qualification.

Mr. LaFrere. Well, I do not mean to imply that there was no neg-
ative comment received from no judge across the country, Senator.
I was simply saying that the word “generally,” the sentence does
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deal with admiration, and the word “admiration” is in there be-
cause we felt it was important to convey to the committee the
_ strong praise that we did receive from a great many judges across
the country for Justice Rehnquist as a jurist.

Senator SpeCTER. So you say you do not mean to imply that there
was no negative comment. To what extent, if at all, was there neg-
ative comment among the judges?

Mr. Larirre. Well, my best recall would be that the negative
comment would have to do with his strong conservatism and
whether he is flexible enough to serve as Chief Justice from that
standpoint.

I do not mean to suggest—it was very difficult to quantify that,
but I think when we had expression, it was along those lines.

Senator SPECTER. In your inquiries, did you have a catch-all ques-
tion, as there sometimes is, about an overall evaluation? Or did you
stop short of asking for that kind of a conclusory judgment from
those whom you interviewed?

Mr. LaFITTE. 1 think that in most of the contacts with judges, an
overall conclusion was offered by them without even the question
being asked. And generally, that conclusion was he is clearly well
qualified. He is clearly entitled to the position, that kind of thing.

Senator SPECTER. Well, again, Mr. Lafitte, you say “generally.”
Was there any dissent?

Mr. LaFiTre. If there was, Senator, it was very isolated. I do
recall a couple of judges who felt that because of his conservative
philosophy he ought not to be serving as Chief Justice.

Senator SpEcTER. But those were only as to philesophy, not that
he was unfair?

Mr. Larrrre. That is correct. I do not recall any comment about
unfairness.

I recall comments about fairness, but not unfairness.

Senator SPECTER. In earlier testimony, you had made an observa-
tion about some negative comment when you were referring to in-
quiries among women and minority groups. And the response that
you made related to ‘‘conservative philosophy,” and whether he
had a sufficiently open mind.

Were any of the objections raised going to the issue of fairness as
opposed to philosophy?

When you talk about open mind, you may go to the issue of fair-
ness, but I think there is an important distinction as to whether
the thrust of those objections related to philosophy as opposed to a
feeling of unfairness, or a conclusion or judgment of unfairness.

Mr. Larrrre. Senator, I do not recall any comment that I would
have interpreted as a comment on Justice Rehnquist’'s unfairness
and his inability to deal because of unfairness or bias on the issues
of sexism or minorities.

Senator SpecTER. You raise another word for it, bias as well as
unfairness. You are saying that that was not an expression of opin-
ion by any of those whom you interviewed that went to that issue,
fairness or bias? You are nodding yes?

Mr. LaFrree. 1 think I—I am sorry. Could you repeat your ques-
tion? I do not think I understood you.
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Senator SrecTeEr. Well, as I understand what you have said,
there was no conclusion or no feeling expressed by those whom you
interviewed that Mr. Justice Rehnquist was biased or unfair?

Mr, LaFiTTE. I think that is correct, Senator. It might help you to
understand. I used the word “unfair” because I think on the com-
mittee we may tend to think of bias and unfairness along the same
lines. Our guidelines may indicate that.

Senator SreCTER. Mr. Lane, do you concur with the last answer
by Mr. Lafitte?

Mr. LaNE. Yes, I do.

Senator SpECTER. Among the 65 practicing lawyers whom you
interviewed, can you give us an approximate breakdown as to how
many were in the categories you have mentioned—women and mi-
nority lawyers?

Mr. LaFiTTE. I did not count them, Senator. I hesitate to do that.

We did make contact with blacks and minorities who are sitting
judges and who are practicing lawyers, but I cannot give you a
breakdown on the number.

Senator SpECTER. Could you supply that information to the com-
mittee? Would you supply that information to the committee?

Mr. LAFITTE. I do not see why not. Yes, sir.

Senator SpecTER. I would appreciate that.

Thank you very much, Mr. Chairman. Thank you very much,
Mr. Lafitte and Mr. Lane.

The CuaikMAN. The distinguished Senator from Vermont.

Senator LEany. Thank you, Mr. Chairman.

Let me just make sure I understand the answer to Senator Spec-
ter’s last question or last series of questions.

Is it that you heard no negative comments about Justice Rehn-
quist’s ability to be fair and impartial? Is that correct?

Mr. LaFiTTE. Senator, I think that is a fair assessment. The nega-
tive comment we heard with respect to the concerns expressed by
minorities and women had to do with his conservative philosophy
and the difficulty he would have, I think, in dealing with those
issues so far as they were concerned.

Senator LEany. Maybe we can word it not as a negative, but as
an affirmative question. Did you hear any negative comments
about his ability to be fair and impartial?

Mr. Larrrre. 1 think not, Senator. I have just expressed to you
the way the comments that I am speaking about that were nega-
tive were phrased to us.

Senator LEaHY. The negative comments that you heard were
al;(l)gt his philosophy but not about his ability to be fair and impar-
tial?

Mr. Larirre. I think that is correct, sir.

Senator LEany. Do you both concur with that?

Mr. LaNEe. Yes; I do.

Senator LEany. Now, you looked, of course, at hie legal abilities,
as you have testified. Did you look at questions of his administra-
tive abilities?

Mr. LaFirTE. We did, sir.

Senator LEaAnY. What did you find there?

Mr. LaFiTTE. Well, we had some kind of special work done on
that. He has participated as a member of a national organization
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dealing with uniform State laws, and people who worked with him
had an opportunity to observe his administrative abilities in that
respect and thought very highly of them.

Others said they did not know much about it, but the comment
we heard was very favorable about his administrative ability.

Senator LEauy. You both concur in that?

Mr. LANE. Yes, Senator Leahy.

Senator LEany. What about questions of leadership? The Chief
Justice has a lot of responsibilities for leadership knowledge within
the Court, with the eight other members of the Court, but also
through various other aspects of the whole Federal Judiciary.
What about his leadership qualities?

Mr. LariTre. Well, I think that the comment we heard on that
issue, on that factor, was a sense of strong praise. Other members
of the Court believe that he shows strong leadership qualities.
Other judges and lawyers who have known him, all have high
regard for him in that respect.

enator LEaHY. Now, in an area of particular concern to me,
what about questions of his health? Did you go into that or was
that beyond your brief?

Mr. Larrrre. Well, we did not discuss it with him because in the
course of our investigation, we had no comment about it, really.

Senator LEany. You had no comment?

Mr. LarFiTTE. Except to the extent that we may have had a couple
of people who made reference to the fact that they understood at
some time in the past that Justice Rehnquist had had a back prob-
lem, and they did not know how that was now, but very isolated.

Senator LeEamy. Is that you initiated no questions about his
health or you heard none volunteered to you?

Mr. LaFirtE. Well, I cannot speak for other members as to the
way the discussion went with the contacts they made, but I recall
no reports in which his health was raised as an issue.

Senator LEaHY. Did you ask any questions about that?

Mr. Larrrre. Did 1 personally?

Senator LEAHY. Yes,

Mr. Larrrre. 1 did not.

Senator LEAHY. Sir, would that be about the same answer?

Mr. LANE. Well, I asked at one point in one of the interviews, of
one of his colleagues on the Court—I asked about his health and
was assured that he’s a vigorous, hard-working member of the
Court. I never really pursued it.

The CHaIRMAN. Mr. Lane, speak a little bit louder and in your
microphone so we can all hear you.

Mr. LaNE. Did you get that answer?

Senator Leany. I think the chairman wanted you to repeat it,
Mr. Lane.

Mr. LANE. I would be happy to.

I think in one of my interviews with one of his colleagues on the
Court, I mentioned health or it came up in the course of a discus-
gion of his work habits. It was indicated to me that he is one of the
hardest working members of the Court and has no trouble keeping
up with the work of the Court.

What it meant to me was that there does not appear to be any
health problems. There were no health problems detected in the




122

course of our interview. Mr. Lafitte went up to your fine State way
up in the northern part of Vermont to interview the Justice.

1t is a beautiful area.

Senator LEaHY. I was going to say, that is a hell of a hardship
tour.

Mr. Larirte. The temperature is a little different from New
Orleans.

Senator LEaHY. It really is.

Mr. LANE. He looked well and relaxed during that interview.

Senator LEAHY. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Kentucky.

Senator McCoNNELL. Gentlemen, at the risk of being redundant,
then is it safe for us to conclude that all or virtually all of the very
few negative observations about Mr. Justice Rehnquist were relat-
ed to his judicial philosophy?

Mr. LaFirre. I think that is correct, Senator.

Senator McCoNNELL. All of the observations?

Mr. LArFITTE. I cannot recall. I will not say that there was no one
who said he is——

Senator McCoNNELL. But you cannot recall a single negative ob-
servation about Mr. Justice Rehnquist other than his political phi-
losophy?

You either, Mr. Lane?

Mr. LANE. No; I think that is correct. I do not recall anything
other than people who commented on the fact that he was too con-
servative.

Senator McCoNNELL. Let me just say, I think we must all con-
clude that that is a truly remarkable thing; that you talked to law-
yers all over the country, on the bench, off the bench, and heard
not a single negative observation about a man who has been in
public service for 15 years, other than his political philosophy.
Leading me to conclude, gentlemen, that the President has made
here a truly outstanding nomination, because I do not know any-
body else—certainly no one in this body—who could be in public
service and in combat and in dealing with the political issues that
come before us for such an extensive period of time and generate
so few or, in fact, no negative observations about anything other
than philosophy.

Mr. LariTTE. Senator, I do not want to mislead you. I think that,
in view of the breadth of your statement, I need to point out that,
for example, we had received what you might call negative com-
ment with respect to the matter that had been reported in the
media about the memorandum that Justice Rehnquist had written
as a law clerk, when he was a law clerk, to Justice Jackson. Those
are matters that I think have been widely published.

Senator McCoNNELL. That is a philosophical observation.

Mr. LaFirTE. I just wanted you to know.

Senator McConNELL. By any interpretation, it is a philosophical
observation.

I\I/Ir. LariTTE. It is a matter of trying to be as enlightening to you
as I can.

Senator McCoNNELL. Thank you, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Alabama.
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Senator HEFLIN. I want to pursue an issue that has been raised
as to collegiality and consensus building, both qualities in the role
of a Chief Justice.

I think we have given statements here yesterday and today and
it has been in the press that there have certainly been occasions
when there was a {remendous need for a consensus builder, where
the quality of collegiality would have been involved. Such as Brown
versus the Board of Education where you had a unanimous Court
and the tapes case in the Watergate era, those certainly.

But I believe there are certain bounds and that there is a bal-
ance relative to consensus building and even collegiality that we
may sometimes overlook. There is perhaps a danger of too much of
an ability of one individual to build a consensus in the regular rou-
tine of case.

Were there any reports, at least from the media, that the Court
is presently divided into at least three groups, perhaps more: a con-
servative wing, a democratic wing, and then a swing group which
is in the middle? That swing group has a potential for a person
who has strong ideas, strong beliefs, to try to obtain their support.

Was there any evidence in your investigation on the part of As-
sociate Justice Rehnquist that he politicked his views, his opinions,
his position relative to a case that might be before it?

Mr. LarFirTe. Senator, the answer to that is no. I think the re-
ports that I can convey to you were reports of high admiration,
high esteem for Justice Rehnquist in terms of his intellect, in
terms of the collegiality of his relationship with the other members
of the Court, and with his work habits. So the comments we re-
ceived were, so far as I know, broader than maybe the limits of the
precise question you are asking, but all of that suggests to me that
he is regarded as one who is a leader and who can serve well as
Chief Justice from that standpoint.

Mr. Lane may want to supplement what I have said.

Mr. Lang. Well, I gained the impression, Senator Heflin, that
Justice Rehnquist, because of his many years of service on the
Court, is now a very experienced and seasoned Justice. He under-
stands perfectly well how the process works, and that you have
eight other Justices. In our little discussion with him, he referred
to them as like dealing with eight small law firms. And you have
to have a majority in order to get anything done.

He appreciates and understands as well as anyone in this coun-
try the need to get a consensus. He has to get five votes in order to
accomplish what he would wish to do in any particular case.

And I was told by one of his colleagues, one who I have the
greatest respect for * * * that he looks for a tremendous improve-
ment in the functioning of this Court. He thinks that Justice Rehn-
quist—if I can remember his words—will help pull this Court to-
gether, that this man has a deep interest in the product of the
Court, which is the Court’s opinions.

With these comments that I received from people that have tre-
mendous regard for, I came away with a very strong opinion that
Justice Rehnquist will make an excellent Chief Justice.

Now, I do not know whether that answers your question.

Senator HEFLIN. Well, I think to some degree it does. There could
be some danger. I think there is a danger. I think an opinion or a
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holding ought to stand on its own merits. But in many instances, 1
think there is a fine line of demarcation that has to be drawn, and
it is somewhere in the middle as to how far one should go and one
should not go in that matter.

That, in effect, sort of brings up another question as to your
statements that there were no negative comments on fairness or
bias. This is really unusual because the subjective evaluation of
ideology in the past has been in the past that if someone disagreed,
they may have felt you had a bias or you had a lack of fairness
relative to your position.

And gince you had no negative comments whatsoever on fairness
and bias, and we have been through an era which, in effect, has
generated ideological issues that involve bias and fairness, I think
that that is a remarkable comment that you have made and a re-
markable finding that you have had.

One of you mentioned awhile ago something about the assign-
ment to his law clerks—that he gave them 10 days. Was there any
indication that the work product of his opinion was more of a law
clerk than it was of his own language, his own writings? You said
something about a law clerk having 10 days in which to finish, and
I am not sure exactly what I understood from that.

Mr. LaNE. Well, to the contrary, Justice Rehnquist reads the
briefs and prepares for oral argument. He does not use a bench
memorandum. What he does is read the briefs, as any good judge
should, and then he sits down and discusses the case with his clerk
prior to oral argument. He tries to get himself personally prepared
for the argument of that case, and he regards oral argument as a
very important part of the process.

But once an opinion is being prepared or being written, or if
there is a memorandum on a point of law, and the assignment is
given to the clerk, it is my understanding that he puts tight dead-
lines so that he can control the work of his own office and the pro-
ductivity of that office.

If a clerk is having problems with something, he can move in
and help and get the process moving along, which I thought was a
very good thing.

Mr. Larrrre. But, Senator Heflin, he uses the law clerk’s first
draft as a first draft and /then goes from there. It is a rough prod-
uct to give him the foundation for the work that then must go on
to develop the opinion.

1 think that he would use maybe a very low percentage of one
first draft and maybe a higher percentage of another, but it is just
that, a rough draft.

Senator HEFLIN. Let me ask you about the makeup of your com-
mittee. I assume here that Mr. Fiske is your chairman. What type
of practice does Mr. Fiske have?

Mr. LaFrrre. Well, I know he does some antitrust work because
that is what he is involved in right now.

1 believe that he heads up the litigation section of Davis, Polk &
Wardwell in New York so I am sure it is a high-powered, large city
practice.

He is a former U.S. attorney, by the way, as you may know, Sen-
ator.
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Senator HerFLIiN. What type of practice has Mr. Lancaster of
Portland, ME?

Mr. LarirTe. Well, I am not sure I can deal specifically with his
clientele. I know he is an eminent trial lawyer, and [ think he has
a very broad, broad trial practice, all kinds of cases that take him
outside of the State of Maine.

I do not know who he represents and in precisely what areas.

Senator HerLiN. Bob McCrate, 1 believe, is at Sullivan & Crom-
well in New York, and Mr. Jerome J. Shestak is in Philadelphia,
what type——

Mr. LAFITTE. Well, again, Mr. Shestak has a reputation of being
an outstanding trial lawyer. He is with a large Philadelphia firm
and, so far as I know, has a very general practice. I think he also
has a lot of first amendment cases.

Mr. LANE. Communications.

Mr. LariTTe. First amendment cases, and John Lane was just
telling me in the communications field he seems to be quite active.

Senator HeFLiN. What about Mr. Howard of Norfolk, VA?

Mr. LaFiTTE. He is also a trial lawyer. I do not know the nature
of Mr. Howard’s practice, or even the size of his firm.

Mr. Lane thinks that most of his work is in the insurance de-
fense business.

Senator HeFLIN. How about Mr. Lafitte? You ought to know
about his practice.

Mr. LaFirTe. Well, I am not sure I do, Senator. My partner is
wondering about that.

I spend my time in litigation in various fields, oil and gas, com-
mercial litigation,

Senator HEFLIN. Mr. Elam of Columbus, OH.

Mr. LaFitTe. 1 would say that he is also a trial lawyer. I would
say that he has a practice similar to mine, although he does a lot
of work in commercial areas. A very fine lawyer; I know him well.

Senator HEFLIN. Mr. Hewlett of Lincoln, NE.

Mr. LaFrrre. 1 think Mr. Hewitt is more of a business-type
lawyer. He is currently the president of the State bar there, I
know, but I do not know the kind of—when 1 say business, I would
think he would have to do with commercial transactions, tax work
perhaps, that kind of thing.

Senator HEFLIN. Mr, Gavin of Washington.

Mr. LAFITTE. Also a trial lawyer, Senator.

Senator HerLIN. Mr. Williams of Los Angeles.

Mr. LariTTE. He is with a large firm in Los Angeles I do not
know the kind of work he does.

Senator HEFLIN. Mr. Clark of Denver, CO.

Mr. LAFITTE. I am afraid 1 cannot be of help there. He is with a
large firm, I know that, and I think does general litigation. But I
am not positive.

Senator HerFLin. Mr. Nachman of Montgomery, whom I know
quite well, is well versed, does a great general practice.

Mr. LAFITTE. Yes, as a trial lawyer he is very well known.

Senator HerLIN. He is involved in many matters. Judge Frank
Johnson has appointed him chairman of the Human Rights Com-
mittee pertaining to prisons and things like that. He is a well-
rounded individual.
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Mr. LAFITTE. Yes.

Senator HEFLIN, Thank you. That is all.

The CrairMaN. The distinguished Senator from North Carolina.

Senator BroyHILL. Thank you, Mr. Chairman.

As usual, when you get down to this end of the committee, all
the questions have been exhausted. But thank you very much, gen-
tlemen, for your very complete testimony here.

How many years has the American Bar Association conducted
these types of investigations and offered these evaluations of nomi-
nationsg for the Supreme Court?

Mr. LAFITTE. Senator, ] am sure the type of the investigation
might have varied over the years or changed over the years, but
for over 30 years I think the President has sought the advice of our
committee through the Department of Justice as to virtually all
the nominees. I think since 1948 the Senate has requested our opin-
ion.

As I say, I have been on the committee 5 years, and the kind of
irf{vestigation we do now is what we have been doing for that period
of time.

Senator BrovuiLL. Well, is this high evaluation of a nominee,
well qualified, is that unusual? In the past history of these evalua-
tions, have you failed to give that high qualification to a nominee
in any cases in the past?

Mr. LarFiTTE. I do not know that I can—the only experience that
I can draw upon is the nomination of Justice O’Connor. I think
that was a different evaluation, primarily because of the difference
in her background and the different level of her experience. But it
was certainly a vote of strong approval.

Beyond that, Senator, I am not sure. I am not even sure of the
rating given to Justice Rehnquist on his initial advance to the Su-
preme Court.

Senator BRoYHILL. Speaking personally, I am impressed with the
exhaustive nature of the American Bar Association’s investigation
of Justice Rehnquist. I understand that over 70 practicing attor-
neys were interviewed, 50 deans and faculties of law schools, 180
Federal and State judges, as well as all associates of the Supreme
Court, and many others.

Now, I assume that all members of your committee were in-
volved in this and not just one or twe members of the committee.

Mr. LaFirre. All members of the committee participated, Sena-
tor.

Senator BrovHILL. Could you describe briefly, since we do have to
rush off here for a rollcall, whether or not these were very short
interviews—hey, Joe, what de you know about Rehnquist? Or was
it an exhaustive interview? Did you follow a formal questionnaire
approach?

Mr. LAFITTE. It is generally telephone contacts, Senator, because
of the logistics of the problem. The interviews vary in length, de-
pending on how much the individual feels like talking. Some of
them are rather very lengthy. Others are quite short.

We do ask questions and get responses.

Senator BroyHILL. But in every case, everyone who is contacted
is invited to contact you; in other words, the record, in effect, is left
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open if they wish to contact you in writing with any additional
comments or opinions?

Mr. LarFrTTE. Well, we are happy to receive any. I cannot say that
when we make the contact everyone makes that point with the in-
terviewee, but certainly, in the course of our investigation, some-
times we get volunteers who will contact us with information.

Senator BroyHiLL. I thank you very much.

Mr. LarFrrTe. Thank you, sir.

a Senator BroyHILL. I note that a vote is pending on the Senate
oor.

The CHalRMAN. The distinguished Senator from Illinois.

Senator SiMoN. I shall be very brief, Mr. Chairman.

First, just a comment. I have met with Mr. Fiske, the Chair of
your committee on two occasions. I have had breakfast with the
president of the ABA and the president-elect. I have expressed, and
this is prior to the Manion nomination, it has nothing to do with
the Rehnquist nomination—I have expressed concern that the
American Bar Association is not maintaining high enough stand-
ards in approving Federal judges. It is a continuing concern that I
have, and I simply pass that along.

Two questions, very briefly: One is, if you were a member of this
committee, would you vote to confirm Justice Rehnquist? You have
answered this by implication, but you have not answered it direct-
ly. I will ask each of you.

Mr. LaFirTE. I would, sir.

Mr. LANE. Yes; I would, too.

Senator SiMoN. OK. Then the second question: The Chief Justice
of the Supreme Court takes on many roles; one is administrator of
the Court, one is to assign cases and so forth. One is also a symbol-
ic role as representing justice for all: for minorities, for women,
that symbolic role of Chief Justice.

Would Justice Rehnquist fill that symbolic role well on the basis
of what you have read of his opinions and what you know?

Mr. Larmrre. Well, I think, Senator, clearly, there would be dis-
sent from the view of one who would answer in the affirmative, be-
cause I think there are people who have expressed concerns to us
that I have tried to convey to the committee this morning, and the
reasons for those concerns. So I do not know that—I certainly
cannot report to you that all would feel that he would be entitled
to be considered in that light.

Senator S1MON. Mr. Lane?

Mr. LANE. Your question goes to the very heart of what I was
trying to get at in my investigation and the interviews that I con-
ducted. It was almost the type of question that I pressed.

What I found was that, among those who knew the Justice best,
the ones who really knew him, who had experience with him,
either when he was in the Department of Justice on legal matters
or since he has come to the Court, were of an opinion that he
would make a very positive contribution and would make a very
fine Chief Justice of the United States.

That is the best way I can answer it. It is based on what I re-
ceived, the feedback that I got in the course of my personal exami-
nation.
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Senator SiMoN. You are not quite answering my question, Mr.
Lane. Would he represent justice for everyone? Would he be a good
symbol for minorities, for women, for others who may not feel they
are—and who sometimes are not—getting the right breaks in our
society?

Mr. LaNE. I think he would make an effort to, and whether or
not that would be understood and whether everyone would agree is
another question.,

Mr. Larirre, Yes. That is what I was trying to say, Senator. 1
would agree with that. I would think so, but I would understand
that others might not agree with that.

Senator SiMoN. Thank you. Thank you, Mr. Chairman.

The CuairMaN, Thank you.

The 5-minute bell is on. Actually, we only have about 4 more
minutes, but I just wanted to ask you this question.

In y;)ur investigation, you interviewed judges; that is correct,
isn’t it?

Mr. LaFITTE. Yes, sir.

The CHaIrMAN. I notice from what you say here that the judges
had to say this about Justice Rehnquist, and these are some ex-
cerpts from your report. A true scholar, collegial, genial, low key.
Another: unbelievably brilliant. Another: a very capable individual
in every respect. Another: able, hard-working, conscientious indi-
vidual. Another: enjoys the respect and esteem of his colleagues on
the Court.

) (]i)o )‘r?ou feel that that is a fair appraisal of Mr. Rehnquist by the
judges?

Mr. LarrTe. Well, yes, Senator. I think we tried to use those
quotes in order to give the committee some idea of the kind of com-
ment we were receiving from those who were high in their praise
of Justice Rehnquist.

The CuamrMAN. Thank you.

Now, on the interviews with lawyers, 1 notice some quotes. Very
talented. Another: a brilliant and able man. Another: one who
brings out the best in people. Another: will facilitate the work of
the Court.

Do you feel that that represents the thinking of the lawyers that
you interviewed?

Mr. LANE. Yes, Mr. Chairman.

Mr. LaFITTE. Yes, sir.

The CHAIRMAN. Then with the interviews with deans and profes-
sors of law. Many of these individuals spoke highly of his writing
and analytical ability. The vast majority has strong praise for his
professional qualification. That is from deans and professors of law.

Do you feel that is typical of the way they feel?

Mr. LaFrrre. 1 think so, Senator, and I might say that a number
of these people commented that they differed strongly with Justice
Rehnquist with respect to his judicial philosophy, but they felt that
way about his competence.

The CHAIRMAN. And then as to a survey of his opinions, 200 of
Justice Rehnquist’s opinions were examined, and it was concluded
that the Justice’s legal analysis and writing ability are of the high-
est quality.



129

Is that your feeling as to the appraisal of the opinions that you
examined?

Mr. LaFirTE. That is correct, sir.

The CHAIRMAN. Now, as I understand, the American Bar has
three ratings: well qualified—that’s the highest; next, not opposed
by the committee; and third, not qualified.

The American Bar, as I understand from you, recommends him
as well qualified; is that correct?

Mr. LariTTE. That is correct, sir.

The CHAIRMAN. Do you gentlemen of the committee recommend
him to the Senate Judiciary Committee to be approved hy this com-
mittee and the Senate?

Mr. LariTTE. That is our recommendation, sir.

The CrHAIRMAN. We are now going to take a recess until 2
o’clock. We have got some different votes coming up so we will
come back at 2 o’clock. You gentlemen are excused.

[Whereupon, at 11:42 a.m., the committee adjourned, subject to the
call of the Chair.]

AFTERNOON SESSION

[Whereupon, at 2 p.m., the committee reconvened, Hon. Strom
Thurmond, chairman, presiding.]

The CHAIRMAN. The committee will come to order. It is 2 o'clock.
Are there any Democratic staff members here? You might tell your
Senators. )

Is Senator Biden's staff member here, the ranking minority mem-
ber? If so, I would like for you to call him.

[Pause.]

The CHAIRMAN. It looks like we are going to have to take a
recess for 5 minutes.

iBrief recess.]

The CHAIRMAN. Judge Rehnquist, I would remind you that you
are still under cath, Mr. Justice.

TESTIMONY OF HON. WILLIAM H. REHNQUIST, NOMINEE, TO BE
CHIEF JUSTICE OF THE UNITED STATES

Justice REanquist. Yes, Mr. Chairman.

The CHAIRMAN. We are going to alternate 20 minutes each. I will
take 20 minutes, Senator Biden 20 minutes; then we will pass on to
other members 20 minutes each.

We will turn the red light on at 19 minutes so they see they have
1 more minuie to wind up.

Justice Rehnquist, since the announcement of your nomination
to be Chief Justice of the United States, there has been much talk
about the opportunity you will have to lead the Court in a new con-
servative direction.

Would you please tell the committee to what extent you believe
that a Chief Justice can influence, if at all, the philesophical direc-
tion of the Court?

Justice REENqQUIST. Mr. Chairman, members of the committee, I
think that the Chief Justice can exercise a certain amount of lead-
ership on the Court, but I do not think it is apt to be in a philo-
sophical direction.
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Several of the cases this morning that were mentioned—Brown
v. The Board of Education, the Nixon tapes case—were those kind of
rare great cases where I think the Court develops a consensus that
the opinion ought to be written by the Chief Justice, and there is a
real institutional feeling that it ought to be unanimous, if possible.

You take another case like the steel seizure case, which was an
equally important case, and there the Chief Justice was in a minor-
ity of three. The only way for him to have led the Court there
would have been to change his own vote and make it 7 to 2. I do
not think that is leadership to simply say that since you are outvot-
ed you will change your mind.

I think the Chief Justice does have a couple prerogatives, again,
that have been mentioned: the authority to lead the conference dis-
cussion and the authority to assign cases. And I think both of
these, properly exercised, can lead to a smoothly functioning Court.
But the idea that the power to lead the conference discussion to
start off and be the first one to discuss means that the Chief Jus-
tice can pull the wool over other people’s eyes by his discussion and
make them think that green is blue, my 15 years on the Court con-
vinces me that is not the case.

The same with the assignment power. The Chief Justice, by prop-
erly exercising the assignment power, can pick out the strengths
and weaknesses of his colleagues, play on the strengths, avoid the
weaknesses, and again, work toward a smoothly functioning Court.

But if the Chief Justice assigns the case to someone who feels
very much the way he does about it, but not like the majority of
the Court feels about it, the person to whom the case is assigned is
not going to be able to get a Court opinion.

So I think the Chief Justice does have a leadership role, Mr.
Chairman, but I do not think it has much to do with the philosoph-
ical direction of the Court.

The CHAIRMAN. Justice Rehnquist, we will again hear allegations
today that you harassed voters in the polling place in the 1960's.
This allegation has already been covered during your hearing in
1971 for Associate Justice.

At that time, you responded to questions concerning these allega-
tions and submitted a lengthy written rebuttal. However, a few in-
dividuals have now come forward, some 20 plus years later, with
the same information.

There is nothing new that I am aware of regarding this matter. 1
reviewed the FBI report and found absolutely no new information
to support these charges.

Justice Rehngquist, how do you respond to these allegations?

Justice REuNqQuisT. In the absence of any more careful descrip-
tion of the allegations, I think I would say, Mr. Chairman, that I
have reread very carefully the statement 1 made to the committee
in 1971 and have absolutely no reason to doubt its correctness now.

The CHAIRMAN, Justice Rehnquist, in the past several decades,
the caseload of the Supreme Court has grown rapidly as our laws
have become far more numerous and complex. In an effort to
reduce the pressures on the Supreme Court, an intercircuit panel
was proposed to assist the Court in deciding cases which involve a
conflict among the judicial circuits.
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The Judiciary Committee on June 12, 1986, approved legislation
establishing such a panel on a trial basis. As you know, Chief Jus-
tice Burger has been a strong advocate of this panel.

Would you please give the committee your thoughts on the cur-
rent caseload of the Court and the need for an intercircuit panel?

Justice REunqQuisT. I would be happy to, Mr. Chairman.

I think we do need an intercircuit panel of some sort, and I so
stated publicly, as has the Chief Justice. Different reasons have
been assigned for it. There are nuances of differences, as I under-
stand it, as to how the pane! would be made up. But I think the
basic problem is this: That for the last 50 years, the Supreme Court
has never heard more than about 150 or 160 cases a year on the
merits, as opposed to just denying certiorari. And I do not think
any careful student of the Court thinks that the Court ought to try
to hear more than 150 cases a year.

So that in this country right now, we have a nationwide decision-
making capacity for questions involving Federal statutory law and
constitutional law of 150 cases a year. Now, that just is not a large
enough nationwide decisionmaking capacity, in my view, to accom-
modate the need to resolve conflicts among the circuits on statuto-
ry questions and to decide lebatable, novel, constitutional ques-
tions,

Again, 50 years ago, the Court had roughly 800 petitions for cer-
tiorari which gives you some rough idea of how many cases the
Federal courts of appeals and the State supreme courts were turn-
ing out.

Today, we have somewhere around 4,500 petitions for certiorari,
an increase of almost sixfold, and yet the nationwide decisicnmak-
ing capacity is exactly what it was 50 years ago. I think we very
badly need to increase that nationwide decisionmaking capacity by
creating some version of the intercircuit tribunal to which your
question refers, Mr. Chairman.

The CrairMmaN. Justice Rehnquist, in a dissenting opinion in
Community Communications Company v. City of Boulder, a 1982
case, you discussed the Federal preemption of the State law in the
context of an antitrust challenge to certain actions by a municipal
government.

Would you please tell the committee what in a general sense you
perceive as the proper relationship between Federal and State law?

Justice REHNQUIST. Mr. Chairman, I think Congress is probably
the ultimate decider as to what the proper relationship between
State and Federal law is in most situations. Qur Court has adopted
various preemption doctrines which allow it to interpret whether
or not in a given set of circumstances Federal law, which does not
say so in s0 many words, nonetheless preempts State law. And 1
joined in a number of opinions to that effect, and it strikes me as a
sound exposition of the doctrine.

But how much is going to be Federal law in any area in which
the Congress power reaches and how much is going to be State law,
really in the last analysis, depends upon Congress.

The CrairMAN. Justice Rehnquist, in 1976, an article which you
authored entitled, “The Notion of a Living Constitution,” appeared
in the May 1976 edition of the Texas Law Review. This article ad-
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girdezsed the issue of how the Constitution is to be interpreted by
judges.

In recent years, the debate on this subject has increased, and a
number of questions have been raised, such as: Are the words of
the Constitution to be narrowly construed? What weight is to be
given to the intent of the framers of the Constitution? Should the
instrument be interpreted to conform with or adjust to convention-
al societal behavior or attitudes, and so forth.

Of course, a judge’s philosophy on this type of issue obviously has
a direct and substantial bearing on his or her decision.

Justice Rehnquist, would you please briefly summarize for the
committee your views concerning constitutional interpretation by
the judiciary?

Justice REENQUIST. Mr. Chairman, I will certainly do the best I
can within the limits of the constraints which I feel are on me.

As a sitting Justice of the Court, I may certainly refer to cases
and perhaps try to describe them from memory, and I feel I can
also perhaps, where I am informed, speak in fairly general terms.
But I could not, of course, express any view on a question that
might come before the Court or I could not attempt to say, well,
you know, this case that was decided in 1980 will soon be interpret-
ed, or maybe later be interpreted to mean such and such.

This may seem an overly simplistic answer to your question, but
it is the kind of question that has to be answered either very short-
ly or ad infinitum because there are 8o many nuances.

I think a judge has the obligation, when sitting in a Federal
system like ours under a written Constitution, to attempt to use
every bit of information and every method he can in order to find
out what the Constitution means.

Certainly a large part of this is the written word that the fram-
ers used, not the undisclosed intentions of the framers, but the
words that they used.

Other useful things are the previous decisions of the Court which
have always represented a decision by nine people—or at least nine
since some time in the 1830’s—who have taken the same oath of
office that the then-sitting Justice had, and who presumably have
done their best to figure out what it means.

And I think that is as good a short answer as I can give you.

The CuairmaN. Justice Rehnquist, a fundamental principle of
American judicial review is respect for precedent, for the doctrine
of stare decisis. This doctrine promotes certainty in the administra-
tion of the law, and yet at least 182 times in its history, the Su-
preme Court has overruled one or more of its precedents. More
than half of these overruling opinions have been issued since 1950,
Actually, 96 since 195{.

Justice Rehnquist, would you tell the committee what factors you
believe attribute to this increase in overruling previous opinions?

Justice Reanquist. 1 will certainly venture my opinion, Mr.
Chairman, although I have not done the research that I would like
to do in order to make a more careful answer.

I think the biggest thing about the caseload of the Supreme
Court in 1950 and the caseload today is the vast increase in the
number of decisions involving constitutional questions. The princi-
ple followed by the Court following Justice Brandeis’ opinion, I be-
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lieve, in either the Ashwander or the Burnett case, is that stare de-
cigis is a very fine rule of law, and it should virtually be unani-
mously adhered to when you are talking about construing a stat-
ute: But when you are talking about construing a provision of the
Constitution where Congress cannot come back and change it if it
feels the Court has made a mistake, then there is more latitude for
overruling precedent.

I think that probably the reason there have been so many more
overrulings since 1950 is that a much larger percentage of the
Court’s docket has involved constitutional cases.

The CuamrMmanN. Justice Rehnquist, the fourth amendment exclu-
sionary rule was judicially created to preohibit admission of illegally
seized evidence. However, the Supreme Court stated in Stone v.
Powell, a 1970 decision, that the fourth amendment has never been
interpreted to prescribe the introduction of illegal seized evidence
in all proceedings or against all persons.

Recent decisions such as United States v. Leon and Massachu-
setts v. Shepard have recognized a good-faith exception as applied
to search warrants.

Would you please briefly discuss the Court’s recent approach
toward narreowing the application of the fourth amendment exclu-
sionary rule?

Justice REHNQuUIST. Again, Mr. Chairman, I am on somewhat dif-
ficult grounds, because I think I can describe the holdings of the
cases which you describe, and of course, I will be describing them
from memory, and I should state very emphatically that it is the
opinion of the Court in those cases that speaks authoritatively. My
synopsis from memory may well have some errors in it.

But I also realize that you cannot at an oral hearing such as this
simply point te a volume of the U.S. Reports and tell someone to go
look at it.

So, in Stone against Powell, the Court held that—-

The CHAIRMAN. Speak into your mike.

Justice REHNQUIST. Surely. I am sorry, Mr. Chairman.

When a fourth amendment claim had been fully decided against
a criminal defendant in the State court system, that the same
claim could not be renewed on Federal habeas corpus in an effort
to have the State court decision set aside because of a violation of
the exclusionary rule.

United States against Leon and Massachusetts against Shepard
held—and I think it was only in the case of a warrant—that if
there was a good-faith mistake on the part of the officer seeking
the warrant and his conduct was objectively reasonable, although
it turned out it was mistaken, that the exclusionary rule would not
be applied in those cases.

The CHAIRMAN. Justice Rehnquist, division within the Supreme
Court is increasing. Between 1801 and 1900, the average number of
cases per term decided by a bare majority was one. The trend
during this century has been one where the number of 5-to-4 deci-
sions is ever increasing. In fact, in the just completed 1985 term, 37
cases were decided in whole or in part by five-to-four votes.

Justice Rehnquist, would you tell the committee what, in your
o_pinign, has attributed to the increase in the bare majority deci-
gions?
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Justice REHNQUIST. Mr. Chairman, again, I will certainly venture
an answer without having had the opportunity to look into it the
way I might like to if I were to give a more comprehensive answer.

The staple of the Court’s work in the 19th century was basically
common law. Most of the cases were in the Federal system by
reason of diversity of citizenship, and the principles were what
were called general principles of common law. There were very few
statutes involved.

That was in the days when being learned in the law had a very
definite connotation. When you said a judge was learned in the
law, it meant that he knew Story’s Commentaries, and various
other commentaries which were largely based on the common law.
And so there was a good deal of unanimity of opinion in those
days. There was not the sort of discussion, debate, and controversy
that has come in the 20th century with difficult questions of statu-
tory interpretation and, again, the increasing constitutional docket
of the Court, where we deal often with fairly broad, general
phrases, disagreements are natural as to their meaning, and as a
result, there are going to be divisions that there were not when you
were just dealing with the general common law.

The CHAIRMAN. Justice Rehnquist, at present, Federal judges
serve during good behavior, which, in effect, is life tenure. Federal
judges decide when they should retire and when they are able to
continue to serve. Congress, in the Judicial Conduct and Disability
Act of 1980, provided some limited ability for the judicial councils
of the circuits to act with respect to judges who are no longer able
to serve adequately, whether because of age, disability, or the like.

The Supreme Court is not covered by this act. Justice Rehnquist,
do you feel the Supreme Court should be covered by the Judicial
Conduct and Digability Act? And would you give the committee
your opinion on the need to establish a constitutional amendment
on mandatory retirement age for judges and justices?

Justice REHNQUisT. The first part of your question, Mr. Chair-
man, I think was whether the Supreme Court should be covered by
the Judicial Conduct Act. There was a good deal of feeling, I think,
among the lower court Federal judges that they had some reserva-
tions, as you might imagine, about the Judicial Conduct Act,
though I think many of them agree that something of that sort
may be necessary.

But I think with all respect to those judges, that if you are talk-
ing about even a judicial council determining that one of nine
members of the Supreme Court is unable to serve and avoiding the
impeachment requirement of the Constitution, that is something I
would want to take a very, very long look at. And I think the way
to do that would be to see how the Judicial Conduct Act works
when applied to the judges to whom it is now applicable.

I think one should take a couple of very close looks before trans-
lating that to the Supreme Court.

The CuammmaN. For the information of the members who were
not here when I made the announcement, we are allowing the
members 20 minutes. The red light will come on after 19 minutes,
so they will have 1 minute to wind up.

The distinguished Senator from Delaware.

Senator BipEN. Thank you, Mr. Chairman.
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Again, welcome, Mr. Justice, and it should be noted lest any of
us lose our perspective here that you are on the Supreme Court
and that you will be on the Supreme Court regardless of what hap-
pens in this hearing.

Mr. Justice, what I would like to do if I may is go back and cover
a little ground that has already been covered by the chairman and
maybe in a little bit more detail if ] may in this first round.

Yesterday former Federal judge and former Attorney General
Griffin Bell, in response to questions regarding whether or not
there was a need for unanimity in certain occasions in Court deci-
sions said, and I quote at page 96 of the transcript, “It would have
meant”’—referring to the Nixon tapes case—"It would have meant
that the people often have doubt as to whether a Supreme Court
decision is the law. And if it is a close decision, 5 to 4, or something
like we have been getting in recent years, what we call the ‘plurali-
ty opinion’, people are not inclined to follow these decisions, and
they do not know for sure what the law is.”

Skipping down, still quoting, “The Brown decision was hard
enough to carry out, and if it had been a divided Court, it would
probably not have been carried out.”

Continuing to quote, skipping a paragraph: “There are some of
these cutting edge issues that face society.”

Further on in Judge Bell's testimony, in response to a question,
“Do you think that Justice Douglas would have been a good Chief
Justice at the time he was on the bench?”’ the answer was that he
would not have been a good Chief Justice. “That takes nothing
away from his ability.” End of quote.

Now, what I would like to know is whether or not you agree with
Jud%e Bell’s statements regarding how difficult the Brown decision
would have been to carry out had there not been absolute unanimi-
ty, and whether or not you think Justice Douglas would have made
a good Chief Justice.

Justice REHNQuUIsT. As to the first question, Senator Biden, cer-
tainly at the time I was a law clerk when Brown was first argued,
there was talk about the South possibly shutting down the public
school system. I would defer to Judge Bell’s judgment, even if it did
not coincide with mine, because he is from Georgia, and that is
where the decision was going to be operative.

And1 then I would certainly add, yes, unanimity was certainly es-
sential.

And as to Justice Dougias and the Chief Justiceship, I think I re-
member Judge Bell yesterday saying he did not think he would
ever have accepted. And [ think that is where I would rather leave

it.

Really, I think if he had accepted it—he was a remarkably able
person—if he had accepted it, I think he would have put his hand
to it and done a good job. But I just do not think he ever would
have accepted it.

Senator BipeN. Let us talk about the Brown case a minute. In his
book, “Simple Justice,” Richard Kluger describes the very careful
and deliberate process by which Chief Justice Warren worked to
achieve a unanimous vote in the Brown deecision. Do you agree
with me that by reaching and engaging in that process, Chief Jus-
tice Warren was serving a critical function?
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Justice REHNQuUIST. Yes. I am not sure I have read the book in
full that you mention. I have read a recent biography of Chief Jus-
tice Warren which certainly makes the same point, and I do agree.

Senator BipEN. I would like to read a passage from the book, if I
may, for you, where the author says, “The new Chief Justice was
determined to create a unanimous ruling, but he knew Reed was
very troubled,” Justice Reed.

The Chief lunched with Reed 20 times between the first conference the Court

held on the Brown case and early May. And finally, the Chief went to see him, and
his former clerk, George Mickum,

M-i-c-k-u-m, Mickum, I believe that is the correct pronunciation,
who was on hand, summarized the meetings as follows,

quoting the clerk:

He said, “Stan, you are all by yourself in this now,” Mickum recalls. “You have
got to decide whether it is really the best thing for the country.” He empathized
with Justice Reed’s concerns, but he was quite firm on the Court’s need for unanim-
ity on a matter of this sensitivity.

Mickum then discussed his conversation with Reed after the Chief left. “I think
he was really troubled by the possible consequences of his position,” Mickum added.
“Because he was a Southerner, even a lone dissent by him would give a lot of people
a lot of grist for making trouble. For the good of the country, he put aside his own
basis for dissent.”

My question to you, Mr. Justice, is whether you would have done
what the Chief did, generally, in the case, and specifically, whether
you would have gone to Reed and made those arguments.

Justice REHNQUIST. The question is very difficult to answer, Sen-
ator. Certainly, from the point of view of hindsight, realizing the
importance of Brown, the importance of unanimity, one would like
to say in answer to the question: “Yes, of course I would.” And I
think I can probably answer the same way, that if I had seen the
thing, seen the case the way the Chief Justice did, and the need for
unanimity, I certainly would have tried to persuade a last dissent-
ing colleague that it would be better for the country to make it
unanimous.

Senator BipEN. Did you see the case as the Chief saw it at the
time? You were there.

Justice REunquist. I was not—I think——

hSerua.tor BipEN. Not at the time of the decision, but you were
there—

Justice REHNQUIST. I was there when it was argued for Chief Jus-
tice Vinson.

Senator BiDEN. Correct.

Justice REHNQUIST. You are asking me what I thought of it as a
law clerk?

Senator BIDEN. Yes. At the time, did you see it as the Chief saw
it, with regard to the merits of the case; and second, with regard to
what the Chief, the later Chief, what the Chief later did on the
second term that it was argued in——

Justice REHNQUIST. I do not know that law clerks think in terms
of the need for unanimity, but I do not think I saw it as a law clerk
as Chief Justice Warren later came to see it.

Senator BipEN. How did you see it as a law clerk at the time?

Justice REHNQUIST. I thought that—putting myself back in 1952
as best T can—1I thought that Plessey against Ferguson was wrong
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in saying that when you segregate races by law you are not depriv-
ing anybody of equal protection. I also thought that Plessey against
Ferguson had been on the books for 6% years, that the same Con-
gress that promulgated the 14th amendment had required segregat-
ed schools in the District. I saw factors on both sides, I think.

Senator BipEN. You graduated No. 1 in your class from Stanford
Law School. You were picked as one of the most outstanding law
graduates in America to clerk at the Court. And you obviously
were not, although you were not a sitting Justice, you were a very,
as you are now, a very, very bright person with as significant a
legal background as you could have had at the moment. And you
are unable to give me a more definitive answer as to how you felt
at the time? Did you believe it was the wrong decision at the time?

Justice REHNquUIsT. Did I think that Plessey was wrong?

Senator BipEn, No. Do you think that the decision ultimately
reached in Brown was the incorrect decision?

Justice REENQUIsT. When Brown came down?

Senator BipEN. When Brown came down.

Justice Reanquist. No, I do not think I did, because when the
Court went on record saying that, the stare decisis problem was
gone.

Senator BipeN. Isn’t that somewhat a little bit of sophistry—well,
let us—at the time you were writing for Jackson, did you believe
that Plessey should have been struck down?

Justice REHNqQuisT. I had not come to rest on that, Senator. I
thought about it, and perhaps if I had stayed, if the case had been
decided in the term I was there and I had seen circulating drafts, I
would have come to a firmer conclusion than I now recall coming
to.

Senator BipEn. Mr. Justice, you know—you do not remember
back as to that time, whether you had an opinion as to which way
you would have ruled if you had been a judge? I mean, you are a
clerk. I know as a young lawyer, just advising a senior partner, I
had pretty firm views. I was not sure I was right or wrong, but I
had pretty firm views about things that I thought that I had delved
into deeply.

Obviously, the senior partner knew a great deal more about the
case than I, but after doing hundreds of hours of research, as I am
sure you did, hundreds of hours of research on this, I arrived at a
conclusion in my mind. It maybe has changed in subsequent times,
but at the moment, this was a question of phencmenal moment for
the country, and it was realized as being such even during the time
Vinson was alive, in the first term it was argued.

And are you telling me that you do not recall what your view
was, nor did you form a view, as to whether or not the plaintiffs in
Brown were correct in the case as argued before the Court when
you were a clerk, sitting there at the same time the Court heard
the decision?

Justice REanQuUIsT. I have told you everything I recall about my
views then, Senator.

Senator BipEN. Would you tell me once more, then. I must have
misunderstood them.

Justice REnNQuisT. Yes; that I thought Plessey had been wrongly
decided at the time, that it was not a good interpretation of the
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equal protection clause to say that when you segregate people by
race, there ig no denial of equal protection.

But Plessey had been on the books for 60 years; Congress had
never acted, and the same Congress that had promulgated the 14th
amendment had required segregation in the District schools.

Senator BimpeN. Therefore, you—is it reasonable—let us try teo
finish that thought. If you got that far, then it seems your conclu-
sion must have been that it was the Congress’ business, not the
Court’s, to change Plessey?

Justice REHNQUIST. Senator, I do not think I reached a conclu-
sion, Law clerks do not have to vote.

Senator BinpeN. No, but they surely think.

Justice REHNQuIsT. Yes, they do.

Senator BipEN. I'll be darned OK. Let me move on.

If you had been Justice Reed, with the obvious doubts which I
am sure were known the first time the case was argued, clearly the
second time the case was argued, if you had been Reed, holding the
views that he did, would you have changed your position to make it
a unanimous decigion?

Justice REHNgUIST. I just do not think I can put myself in the
¥>031t10n of Justice Reed. I think you can certainly say that he per-
ormed a service in doing what he did, and yet I do not think you
can say that every time, even in a very important case, the Court
stands 8 to 1, that you nonetheless ought to alter your view.

Senator BipEN. No; I am not suggesting that. I am just talking
about that specific case. I mean, it is not like, Mr. Justice, I am
picking a case that you are not familiar with, and were not famil-
iar with at the moment it was being discussed.

I know, for example, I have four former Supreme Court clerks
who helped me prepare for these hearings. And all four of them
remember with great pride and incredible clarity those decisions of
moment that they participated in for thelr Justice at the moment.
It is something a little bit like saying, “I was in the campaign of
1952 with Ike when he made the speech.” It is the nature——those
are things you do not often forget.

You were one of nine young women and men chosen in all of
America to sit in what we lawyers know is the single most prestigi-
ous job you can be offered coming out of law school. And that is
why it kind of surprises me that vou did not have a firmer view of
where the thing was or was going. That is——

Justice REunquisT. | was 1 of 18 men chosen at that time.

Senator BipEN. Well, 18, not 9—I am sorry.

Justice RenngquisT. And I might add, Senator, that things came
to a stop so far as working on any drafts, I believe, the year [ was
there after the oral argument. It was not the kind of a situation
where you would have followed the case through, seen the drafts
circulate, see the opinion finally come down.

Senator BipEN. It was also not one of those cases anybody felt
was going to go away, was it?

Justice REuNQuUIST. No, no, it was not.

Senator BipeEN. No. Let us move on for a moment, if I may. Let
us take the flipside of this now, the Nixon tape case, which has
been mentioned by Judge Bell and by me and by the chairman and
others.
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In the Nixon tapes case you had, in a strange sense, the reverse.
You had a Chief Justice who had doubts about the wisdom of the
decision as finally decided—the light is on.

The CHAIRMAN. One more minute.

Senator BipEn. Well, why don’t I reserve that. I will come back
to Nixon later. He is back to us, so we might as well go back to him
later. He waited long enough. I can wait. [Laughter.]

Thank you very much, Mr. Justice. I will do it in my next round.

The CHAIRMAN. The distinguished Senator from Maryland.

Senator MaTHIAS. Justice Rehnquist, let's see if we can forget
about all these other people in the room and just talk to each other
as one lone dissenter to another, I have noticed the proliferation of
dissenting opinions in the Court in recent years. Many very impor-
tant cases that addressed crucial issues have been decided by coali-
tions of one sort or another in the Court. One side effect of these
shifting coalitions has been a proliferation of individual views,
which make it a little more difficult for Court watchers to analyze
what is in fact the true judgment of the Court.

Do you think that this spate of individual opinions impedes the
Court in carrying out its constitutional responsibilities?

Justice REHNQuUIsT. To a certain extent, Senator, I think I would
have to say yes, although I am sure I have been a contributor on
occasion, as have all nine of us, to what you refer to as something
of a proliferation of individual opinions.

One of the previous witnesses—it may have been Mr. Lane—
made the statement that when the Court comes up with a plurality
opinion, or with a Court opinion in several concurring opinions, it
just is not clear to judges in lower courts and perhaps to lawyers
exactly what the law is. And that cannot be a plus.

There is a great tendency to feel—and 1 felt it myself, and I have
followed the tendency myself, although I must say I try to restrain
it lately—that so-and-so who is writing the Court opinion has not
said it quite the way I think it should be said, and therefore, I will
write this little concurrence; it will not harm anybody. Well, in
fact, it does tend to muddy the message a little bit.

So I agree with you it is regrettable.

Senator MaTHiAs. Those are temptations that are not exclusively
present in the Supreme Court. We not only have the temptations
here, but we succumb to them a good many times.

Is there anything that a Chief Justice can do in order to temper
this problem?

Justice REnNQuUisT. Senator, the Chief Justice can cajole or urge,
as Chief Justice Warren did Justice Reed, but I have a feeling that
when you get to the ordinary kind of case that it does not work
very often.

I think one thing the Chief Justice can surely do is lead by exam-
ple. That is, if the Chief Justice makes it a practice of not writing
separately, except when he feels it is absolutely necessary, I think
that then the Chief might have some weight in speaking to some-
one else and saying, “Look, do you really need to say this?” But if
the person spoken to has the feeling it is the pot calling the kettle
black, they will not get anywhere.
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Senator MaTHIaS. Do you think that is the basis of the questions
that have been raised about your nomination? I believe it is Joe
Rauh who has awarded you the title of “the all-time champion lone
dissenter” He has implied that that record will make your leader-
ship less effective.

Justice REENQUIST. And you would like me to comment on it?
[Laughter.]

Senator MaTHias. What do we tell him?

Justice REENQuUIST. 1 will be happy to comment, Senator. It is
rather easy to put together statistics showing A, B, C, or D if you
choose the right year. I think certainly the early days of my tenure
on the Court, I filed, quote, “lone,” closed quote, dissents probably
more often than any of my colleagues except Justice Douglas.

I think in the past 5 years, the statistics indicate that my col-
league Justice Stevens has filed lone dissents more than I have,
And 1 think that is an interesting example, because no one would
contend that Justice Stevens is on either the right or the left wing
of the Court; he is regarded as a centrist. And yet he has filed more
lone dissents than anyone else. Sometimes it is not that you are
way over on one side, but you may just disagree with the way the
Court has reasoned through a rather fine point.

So I think if one were either in lone dissent or in dissent with
two or three other people very, very frequently, it probably would
have an effect on how you are able to perform as Chief Justice. But
the statistics I have just referred to, it seems to me, indicate that I
should not have any great problem.

That does not mean there will not be an occasional lone dissent.

Senator MaTHiAs. As Senator Biden has observed, you are al-
ready a member of the Supreme Court. Thus, are not discussing
whether you should join the Court. We are really just here to talk
about what chair you will sit in. The chair to which you have been
nominated, of course, i one which is the seat of leadership of the
entire judicial branch of Government.

Chief Justice Burger has highlighted this aspect of the Chief Jus-
tice’s role during his tenure. He has devoted a lot of energy and a
lot of time to the administration of justice. As result, the Judicial
Conference, of which the Chief Justice is the chairman, is stronger.
It is more active on issues of concern to the whole Federal bench.
The Federal Judicial Center has enhanced the judicial branch’s ca-
pacity for research and training. Chief Justice Burger in his state-
ments on judicial compensation, on the litigation explosion, on
competency of courtroom advocacy, just as a few examples, has ar-
ticulated the concerns of Federal judges and of a great many State
and local court judges.

How do you view this particular aspect of the role of the Chief
Justice? What thoughts can you share with us as to how you would
approach the administrative and leadership role?

Justice REHNQUIST. I view it as a verry important aspect of the
role of the Chief Justice, Senator. Chiet Justice Burger will be a
hard act to follow in that respect, because certainly, no Chief Jus-
tice has ever devoted the attention to the sort of things you have
just described as he has. But I do not think it is something that
ought to be regarded as kind of an idiosyncracy of his, because 1
think that the lower Federal court judges, State court judges, have
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really felt that he was speaking for them on many occasions, call-
ing problems of the profession or of the Judiciary to the attention
of Congress or of the profession in the way a highly visible spokes-
man cah, but in a way that a multitude of less visible spokesmen
cannot.

I think the Chief Justice is going to have to keep on in that role,
and I think it i3 a very important one.

Senator MaTHiAs. Is it your intention to continue that kind of
active leadership in this field?

Justice REENQUIST. Yes; as I say, the Chief’s act 15 a hard one to
follow, but I would certainly do my best if the Senate confirms me.

Senator MaTH1aS. In your judicial career, you have been interest-
ed in the subject of federalism and the division of powers between
the national government and the State government. There is a new
development in federalism about which I would like you to com-
ment.

It has become increasingly common for a State court which is
considering a case that affects individual rights, to base its deci-
sions on the State’s constitution, even though the pertinent provi-
sion of the State constitution may exactly parallel a provision in
the Federal Constitution. The search and seizure cases provide a

ood example. It appears to some legal commentators that the

tate courts are getting more active in the areas in which the Su-
preme Court has cut back on the scope of the protections that it
previously found to exist in the Federal Constitution.

Have you observed this development? What thoughts do you
have about it?

Justice REBENQuisT. I have, Senator Mathias, and I think that is
just the way the system should work. The Federal Constitution cer-
tainly lays down one rule for all 50 States, and if some States want
a more stringent prohibition against searches and seizures than
that provided by the fourth amendment, it just makes sense that
they ought to have it. If some States are content with the Federal
provision, which everybody has to live up to, it seems to me that
makes sense for them to have that. I think it is a very healthy de-
velopment.

Senator MaTrIAS. S0 you would view the protections in the Fed-
eral Constitution as the floor and not as the ceiling?

Justice REaNQuisT. Oh, absolutely.

Senator MaTHIAS.You do not feel that that is a challenge to the
Court’s preeminence as the final arbiter of the law of the land?

Justice REENQUIST. No; I do not think the Court is necessarily
the final arbiter of the law of the land. It is the final arbiter of the
U.S. Constitution and of the meaning of Federal statutes and trea-
ties. But we still live in a somewhat pluralistic society where the
States’ highest courts are the final arbiters of the meaning of their
State constitutions. That is just as it ought to be, I think.

Senator MaTHias. What about the charges that the Supreme
Court has become anti-Federalist in certain instances. There are a
number of cases in which the Court has upheld actions by State of-
ficials which the State courts had struck down on fourth amend-
ment grounds or on gome parallel State constitution grounds. What
deference should the Supreme Court give to decisions of the State
courts interpreting Federal constitutional provisions?
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Justice REHNQUIST. Speaking generally, Senator, and of course,
that is the only way I can speak in response to a question like that,
because——

Senator MarHias. We are speaking in very general terms.

Justice REHNQUIST. Yes; the same type of deference as the Su-
preme Court gives to decisions of lower Federal courts interpreting
the U.S. Constitution. The decision is obviously entitled to weight,
but if it does not fully square with precedents from the Supreme
Court then it probably, if brought up, should be overturned.

Senator MaTHias. What about State courts interpreting State
constitutions that are at odds with Federal precedents?

Justice REHNQUIST. That was the question I believe you brought
up a moment ago, and that is every bit their privilege. But it is
when State courts say this conviction should be reversed not be-
cause it offends the State constitution, but because the search of-
fended the fourth amendment; that, of course, is a Federal ques-
tion, and the final authority on Federal questions like that is the
Supreme Court of the United States.

Senator MaTH1AS. Now looking at another development in the
court system, since you and I began the practice of law there have
been a lot of changes. Some of them are quantitative. In those
days, we had just a few dozen appellate judges in the country.
Today there are hundreds. The caseload numbers have also
climbed substantially. These quantitative changes have probably
resulted in some qualitative changes as well.

Some would say that Federal judges today perform a job that is
more bureaucratic than it has ever been. With the flood of litiga-
tion, judges are at least proportionately more managers than they
are decisionmakers.

What is the future of the Federal courts? Do you see more litiga-
tion and larger caseloads? Will we respond with the appointment of
still more judges, and create a larger judicial bureaucracy? If so,
can we continue to maintain the concept of a single Supreme Court
with nine individuals ultimately resolving issues that work there
way to the top of the pyramid?

Justice REHNQUIST. That is kind of a tall order. Let me go imme-
diately to the multiplication of Federal judges. This is a concern
which has been voiced by me in the past, by Judge Rubin of the
fifth circuit, by Judge Higginbotham of the fifth circuit. It is a very
real concern to anycne interested in the Federal judiciary. The
Federal judiciary obviously does not pay comparably to what a
lawyer with a substantial practice in a good-sized city would make.
And so the attractiveness of the job and the ability of the Federal
courts to get first-rate lawyers has got to depend on the—prestige
sounds somewhat like it is a social thing—but the significance of a
Federal judgeship and the sort of work that Federal judges do, how
interesting is it. To the extent that the Federal judge is no longer
trying cases, deciding motions and that sort of thing, but simply re-
viewing what subordinates do, I think the job is going to be less
attractive.

There will always be plenty of people lined up for Federal judge-
ships, but the question is are they the people that you want to have
Federal judgeships.
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Senator MaTHIias. Should we be thinking about structural
changes in the court system?

Justice REENQUIsT. I think we should be thinking very definitely
about a national Court of Appeals or an intercircuit tribunal, as I
indicated to the chairman when I answered his question.

I think some more thinking is going to have to be done, and to
me, this is the area in which the next Chief Justice could devote
some attention not with the idea that I am bringing in some ideas
that I know exactly what ought to be done, but let us get some
geople to sit down and look and think about what is going to be

one.

Senator MatHias. Well, the interaction between the next Chief
Justice and this committee will be very important.

Justice REHNQUIST. I should think it would be extraordinarily im-
portant.

Senator MaTH1AS. Although I will not be here, I invite you, on
behalf of my colleagues, to keep in clese touch.

Justice Frankfurter once wrote:

The judgments of this Court are collective judgments. Such judgments presuppose
ample time and freshness of mind for private study and reflection in preparation for
discussion at conference. Without adequate study there cannot be adequate reflec-
tion; without adequate reflection, there cannot be adequate discussion; without ade-
quate discussion, there cannot be that fruitful interchange of minds which is indis-
pensable to thoughtful, unhurried decision and its formulation in learned and im-

pressive opinions. It is, therefore, itnperative that the docket of the Court be kept
down so that its volume does not preclude wise adjudication.

That sounds like an almost utopian formulation for the Court.
However, during the preceding term, the Court issued 146 signed
opinions after reviewing a docket bulging with 5,158 cases. These
figures seem overwhelming to an outsider.

Does that volume of cases preclude wise adjudication? I know
there is some dispute on this. Chief Justice Burger contends very
strongly that it does, that the Court is greatly overburdened, but
gsome other members of the Court do not seem to have the same
view. I wondered what your thoughts were.

Justice REENQUIST. I do not agree with the Chief Justice on that
point. I think that 20 or 25 years ago all the courts, State courts
and Federal courts simply worked at a more leisurely pace, and it
may very well be there was a little more time for ripening of ideas
and that sort of thing.

But I just do not think with the kind of litigation explosion that
we have had in the last 20 or 25 years courts should or really can
aspire to go back to that. I think they have to work a little bit
faster and quite a bit harder up to the point where you get to a
certain point where you become kind of a bureaucracy, and you
begin sacrificing all of the contemplative aspects. That is not good
either.

But I think the 150 cases that we have turned out quite regularly
over a period of 10 or 15 years is just about where we should be at.
The certiorari cases, the number grows every year. I think you
cited the figure 5,100 this past year.

They take time and the more of them there are the more time
they take, but even 5,100 of them do not take a substantial minor
fraction of the Court’s time to dispose of, I do not think.
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I think it would be on the order of somewhere 20, 25 percent of
the Court’s time spent disposing of certioraris, and I am just guess-
ing, because I am guessing on the figures in my own chambers, and
I really do not have any basis for saying how much the other
chambers put in on certiorari.

Senator MartHias. Thank you very much, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Massachusetts.

Senator Kennepy. Thank you very much, Mr. Chairman.

Welcome, Mr. Rehnquist. I would like to direct your attention to
the issues that were raised after the end of our hearing back at the
earlier consideration for your nomination to go on the Supreme
Court, and this is related to the whole question of voter intimida-
tion in Phoenix.

You remember these allegations came up after the conclusion of
our hearings. Senator Bayh, Senator Hart, myself inquired of you
about your own conduct and your activities on election day in the
early 1960’s,

At that time, Chairman Eastland chose not to reopen the hear-
ings. We did receive responses to our questions but we never did
have an opportunity to go through the various allegations and
charges during the course of that hearing or any direct opportunity
to inquire of you about those particular allegations and charges.

And it is my understanding, and these are quotes that are put in
chronological order that are taken from the responses which you
gave to us in the written questions that are included in the record.

Justice REHNQUIST. Senator Kennedy, I have a copy with me, if I
might get that.

Senator KEnnNEDY. I do not think you will probably disagree with
my summary. If you do, maybe you want to go back and lock at it.
I would like to just try to put the line of questions into some kind
of perspective.

The CHAIRMAN. Excuse me just a minute. I might say this. If you
wish to refer to any notes or books or anything before answering,
you have a right to do that. )

Justice REaNQuIsT. Thank you, Mr. Chairman. )

Senator KENNEDY. In 1971, you made the following statements
about your involvement in election day activities:

In 1958 I became involved in the election day program on quite short notice.
Spent all the day at Republican county headquarters at Phoenix. In 1960 on election
day, I believe that I spent most of the day in county headquarters. In that year,
however, we had enough other lawyers available in county headquarters so that I
probably spent some of the day going to precincts where a dispute had risen and
attempted to resolve it.

With respect to 1962 on election day, my recollection is that I spent most of the
day in Republican county headquarters; however, I think that on several occasions
in 1962 just as in 1960 I went to precincts where disputes had arisen in an effort to
resolve them.

With respect to 1964, my recollection is that on election day during this particular
election I spent all of my time in county headquarters. In none of these years did 1
personally engage in challenging the gualifications of any voters.

I have not, either in the general election of 1964 or in any other election, at Be-
thune precinct or in any other precinct, either myself, harassed or intimidated
voters or encouraged or approved of harassment or intimidation of voters by other
PETSONS.

I believe as part of that record you actually signed an affidavit
which says the following:
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I have read the affidavits of Gordon Harris and Robert Tate, both notarized in
Maricopa County. So far as these affidavits pertain to me, they are false. I have not
either in the general election of 1964 or in any other election at Bethune precinct or
in any other precinct either myself harassed or intimidated voters or encouraged or
approved the harassment or intimidation of voters by other periods.

Signed William Rehnquist. November 17, 1971.

Do those statements refresh your recollection? Do you under-
stand those to be correct statements?

Justice REnNQUIST. I cannot recollect them. Were you reading
from the document?

Senator KENNEDY. Yes.

Justice ReanNquisT. If that is from what I said in 1971 I think
they are correct. Yes.

Senator KENNEDY. Several witnesses have come forward and
made statements about your activity as a leader in the Republican
ballot security program in Phoenix in Arizona in the early 196('s.

We will hear, as I understand it—at least it has been requested
we hear from Mr. Charlie Pine—who describes your activities at
Bethune precinct in 1962 or 1964 as follows:

“] saw him there and I saw him approach at least one voter, if
my memory is correct, two. He asked them, he said, ‘Pardon me.
Are you a qualified voter,” to this black gentleman. The man said,
‘Yes.” And he said, ‘Do you have any credentials to indicate that
you are? The man said, ‘No.” And he said, ‘Well, then perhaps
there is a question of whether or not you are qualified.” And the
man instead of standing in line, if he had advanced, by that time,
he got to the voting table he would have found his name on the
voting list, but he turned on his heels and left the voting precinct.

“T felt that the whole purpose of that was to discourage blacks
from voting.”

Do you know Mr. Pine? Charlie Pine.

Justice REHNQUIST. I do not believe so, Senator. It has been a
logglltime, some 20 years ago, but the name does not certainly ring
a .

Senator KENNEDY. Do you know any reason why he might make
that statement?

Justice REuNquisT. Since I do not know him, I certainly do not
know any reason why he would make that statement.

Senator KENNEDY. Mr. Quincy Hopper has stated that he was at
the Bethune school on election day 1964 and that you were there at
the school having voters read from the Constitution to test for liter-
acy. Do you know a Mr. Quincy Hopper?

Justice Rennquist, No, I do not, Senator.

Senator KENNEDY. Do you know any reason why Quincy Hopper
would make that statement?

Justice REuNquisT. No, I do not.

Senator KENNEDY. Rev. Benjamin Brooks who is the pastor of the
South Minister Presbytrian Church has stated that he is familiar
with you. He saw you at the Julian precinct where Pastor Brooks
was an inspector on election day, the year that Paul Fannin and
Phil Morrison were running for Arizona Governor, and Reverend
Brooks stated that on that day you challenged black, elderly work-
in% (l:las&s voters for literacy by having them read the Constitution
out loud.
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Do vou know Reverend Brooks?

Justice REHNQUIST. I do not believe so, Senator. No.

Does he say the year Bob Morrison was running against Paul
Fannin?

Senator KENNEDY. Yes.

Justice REuNQuUisT. Well, that would have been 1958, I think,
which would be 28 years ago. No, I do not really think I do.

Senator KENNEDY. Dr. Sidney Smith, who was a psychology pro-
fessor at Arizona State University from 1947 to 1964 stated that he
served as a poll watcher in the early 1960’s. Dr. Smith states that
on election day in 1960 or 1962 as a poll watcher at Southwestern
Phoenix poll he saw you arrive with two or three other men.

He says he recognized you from political functions and was posi-
tive of his identification. Dr. Smith states that you approached a
group of voters holding a card in your hand and said, “You cannot
read, can you? You do not belong here.”

Dr. Smith says the voters were intimidated by your actions. Do
you know a Dr. Smith?

Justice REENQUIST. I do not believe I do, no.

Senator KENNEDY. Mr. James Brosnahan, a prominent San Fran-
cisco attorney, former assistant U.S. attorney in Phoenix stated
that on election day 1962 he received complaints of voter harass-
ment at polling places. The complaints were that Republican chal-
len(giers were challenging voters on the grounds that they could not
read.

He went to a precinct with an FBI agent. You were sitting at a
table where the voter challenger sits. A number of the people com-
plained to Mr. Brosnahan that you had been challenging voters.

Do you know Mr. Brosnahan?

Justice REENQUIST. Yes, I do.

Senator KENNEDY. Did you engage in any of these activities, Mr.
Rehnquist?

Justice REHNQUIST. Would you read me again what Mr. Brosna-
han says that I did.

Senator KENNEDY. He said he went to a precinet with an FBI
agent and you were there sitting at a table where the voter chal-
lenger sits, and a number of people complained to Brosnahan that
you had been challenging voters.

Justice REaNQuisT. No, I do not think that is correct.

Senator KENNEDY. Well, are any of the other statements that I
just read correct.

Justice REaNQUIST. No, I do not believe they are.

Senator KENNEDY. Would you net remember something like that
if it had happened?

Justice REHNQUIsT. | would think I would, yes.

Senator KENNEDY. Are all these witnesses wrong?

Justice RExNQUIST. Well, Senator, I gave my best recollection in
1971. I reviewed that statement, and that stands as the best of my
knowledge. So I suppose if they say 1 did something that I have
said I did not do, I would have to say, yes, they are wrong.

Senator KENNEDY. Why would the witnesses, do you think, make
these statements, all of them make these statement relatively simi-
lar in nature about your activity on election day? What is their mo-
tivation, do you think?
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Justice REENQUIST. Really do not know.

Senator KEnNEDY. Do you think they are all mistaken or what?

Justice Reunquist. I think they are mistaken. I just cannot offer
any further explanation.

enator KENNEDY. Whose idea was the ballot security program?

Justice REUNQUIST. I do not think the ballot security program as
you refer to it took on that name until 1964. Before that I think it
was just called poll watching or challenging. I have no idea whose
it was.

Senator KENNEDY. I gather from your response to my questions
that you deny categorically that you were engaged in any of these
activities that are identified by any of these individuals in any of
the polling places that were mentioned.

Justice REHNQUIST. When you refer to these activities, Senator,
that may cover a lot.

Senator KENNEDY. Just the ones I read about.

Justice RERNQUIST. Would you read them to me again?

Senator KENNEDY. Well, we first have Mr. Pine, Your activities
in Bethune precinct 1962 or 1964. “I saw him there. I saw him ap-
proach at least one voter, if my memory is correct, two. He asked
them. He said, ‘Pardon me. Are you a qualified voter’ to this black
gentleman. And the man said, ‘Y}:es.’ And he said, ‘Do you have any
credentials to indicate that you are? And he said, ‘Well, then per-
haps there is a question of whether or not you are qualified.” And
the man, instead of standing in line, he had advanced. By the time
he got to the voting table, he would have found his name on the
voting list, but he turned on his heels and left the voting precinct. I
felt the whole purpose of that was to discourage blacks from
voting.”

Justice REENQUIST. Yes, I do deny that.

Senator KENNEDY. And Mr. Quincy Hopper stated that he was at
the Bethune school on election day and that you were there at the
school having voters read from the Constitution to test for literacy.

Justice REANQUIST. Yes, I do deny that.

Senator KENNEDY. And Benjamin Brocks, the pastor of South
Minister Presbyterian Church stated that he is familiar with you.
He saw you at the Julian precinct where Pastor Brooks was the in-
spector on election day that Paul Fannon and Morrison were run-
ning. Reverend Brooks states that on that day you challenged
black elderly working class voters for literacy by having them read
the Constitution outloud.

Justice REENQUIST. I deny that.

Senator KENNEDY. And Sidney Smith, Dr. Smith, psychology pro-
fessor at Arizona State from 1947 to 1964 stated he served as a poll
watcher in the 1960’s. Smith states that on election day in 1960 or
1962, a poll watcher at a southwest Phoenix polling place observed
you arrive with two or three other men. He says he recognized you
from political functions, positive of his identification.

He states that you approached a group of voters holding a card
in your hand and said, “You cannot read, can you? You do not
belong here.” Dr. Smith says the voters were intimidated by your
actions.

Justice REENQuIST. | am sure he is mistaken as to the latter
part. It is perfectly possible that I could have arrived at a south-
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west Phoenix polling place with a couple other people, and again, 1
gather he is not definite as to the years, because one of my jobs as
notice reading what I said in 1971 and recalling as best I can now,
was to go to polling places where our challenger was not allowed
into the polling place or if a dispute came up as to something simi-
lar to that, either 1 or along with my Democratic counterpart
would go.

So it is not at all inconceivable that I would have been with a
group of two or three other people going to a southwest Phoenix
polling place in whatever year that was. But the later part is false.

Senator KENNEDY. Well, the activity described basically is per-
sonally challenging voters. That is the activity alleged, and you cat-
egorically deny ever having done that in any precincts in the Mari-
copa County in the Phoenix area at any e{ection, is that correct?

Justice REHNQuIsT. I think that is correct.

Senator KeNNEDY. Well, what is “I think.”” I mean you would re-
member whether you did or not. Harassing or intimidating voters
is not something you are going to forget.

Justice REHNQUIST. Senator, let me beg to differ with you on that
point, if I may. I thought your question was challenging, Now you
gay harassing or intimidating. As to harassing or intimidating, I
certainly do categorically deny anytime, anyplace.

If you are talking about challenging, I have reviewed my testimo-
ny, and I think I said I did not challenge during particular years. 1
think it is conceivable that 1954 I might at least have been a poll
watcher at a westside precinct.

Senator KENNEDY. Well, did you challenge individuals then?

Justice REuNQuUIsT. I think it was simply watching the vote being
counted.

Senator KENNEDY. Then you did not challenge them?

Justice REHNQuIST. I do not think so. But a challenge——

Senator KENNEDY. Well, you would remember whether you chal-
lenged them now, Mr. Justice, would you not? Did you at any time
challenge any individual?

Justice REHNQUIST. A challenger, Senator, was someone who was
authorized by law to go in the polling place and frequently the
function was not to challenge but to simply watch the poll, watch
the vote being counted.

Senator KeNNEDY. Well, that is fine. I mean, as I understand
your testiinony, you said you were a poll watcher. A challenger has
a different connotation or activity.

Justice REENQUIST. But to be a poll watcher at that time, I think
you had to be a challenger.

Senator KENNEDY. Well, have you ever personally challenged any
individual in any precinct?

Justice REanguist. 1 do not think so.

Senator KENNEDY. Well, you would know it, would you not, if
you did?

Justice REENQUIST. I am not entirely sure. I cannot recall ever
challenging any person, but you are tallvsing about a period——

Senator KENNEDY. Well, these people might be——

The CHamrMaN. Let him %et through his answer.

Justice REHNQUIST. No. I have responded in each case that you
said to say that I did not agree with it, but if you are asking me
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whether over a period from 1953 to 1969 I ever challenged a voter
at any precinct in any election, I am just not sure my memory is
that good.

Senator KEnNEDY. Well, your affidavit says I have not either in
the general election of 1964 or in any other election, in any other
election. That iz what yvour sworn affidavit was in 1971.

Justice REHNQUIST. at does the rest of the affidavit say?

Senator KENNEDY. In any other election at Bethune precinct or
in any other precinct either myself harassed or intimidated voters
or encouraged or approved harassment or intimidation of voters by
any other person.

0 you might have challenged them but you did not intimidate
or harass them is what I should conclude.

Justice REHNQuUIST. Well, I answered all your questions the best I
can.

Senator KENNEDY. Were you aware that Mr. Brosnahan indicates
the decision was made not to prosecute any of the activities in
terms of challenging various voters in the precincts in Maricopa
County that there was a consideration for prosecution of these
kinds of ballot law activities? Were you ever aware that that was
under consideration?

Justice REENQUIST. I do not believe I was.

Senator KENNEDY. So you never knew that a prosecution for har-
assing or intimidating or challenging voters was ever being consid-
ered by the U.S. attorney at that time?

Justice REHNQUIST. My present recollection 24 years later is that
ne, I did not know it.

Senator KENNEDY. S0 you never participated in any meeting
about how to handle these potential investigations or prosecutions
by the assistant U.S. attorney?

Justice REENQUIST. Not that I recall.

Senator KENNEDY. In 1971, a citizen of Phoenix, Clovis Campbell,
a member of the State senate, gave an affidavit, that you told him
in 1964, that you oppose all civil rights legislation. You denied this
in writing. Do you know Senator Campbell personally, or, by repu-
tation? Do you know any reason why he would give a false affidavit
against you on this point?

Justice REHNQUIST. I have met Senator Campbell. I had met him
in Arizona. No, I do not.

Senator KENNEDY. You opposed the Phoenix ordinance permit-
ting blacks to go into stores, restaurants, and the like, in 1964, as I
understand it. One of the statements of Clovis Campbell: in his affi-
dalwit he says that you told him that you oppose all civil rights leg-
islation.

Can you think of any civil rights bill that you favored at that
time, in 19647

Justice REEnquisT. It is difficult for me to think back that long.
It seemed to me there was a Republican, or some Republican, some
type of version of the, perhaps a precursor of the 1364 Civil Rights
Act, that would have extended Federal coverage to interstate high-
ways, and that sort of thing, and that had always seemed pretty
sensible to me.

Senator KENNEDY. Well, it was the same year that Senator Gold-
water supported the 1964 Civil Rights Act, here, in the U.S. Senate.
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And as I understand, your recollection is that you supported some
civil rights act dealing with interstate transportation? That was
the one civil—

Justice REHNQUIST. Well, supported it is——

Senator KENNEDY. Well, how else——

Justice REHNQUIST. Well, you read about it in the paper. You
think, you know, this might be a goed idea.

Senator KENNEDY. Well, you were active, obviously, in the politi-
cal swim at the time. This 1s not just a Joe Q. Citizen who is sort of
out reading the newspapers up in Scottsdale. I mean, you were an
active political figure there. You are aware, obviously, of the politi-
cal debates and discussions that were taking place, and so we are
not considering these in a vacuum.

You have got a State senator that said that you told him you op-
posed all civil rights legislation. You have denied that in an affida-
vit. You know of no reason, evidently, why Clovis Campbell would
express that view in a sworn affidavit, and your response is, I un-
derstand, that you support, the best of your recollection you do sup-
port some civil rights bill that was being considered on interstate
transportation?

Justice REHNQUIsT. Well, Senator, if you mean by support, pub-
licly announce in favor of, no.

Senator KENNEDY. Sure.

Justice RErNqUIST. No.

Senator KENNEDY. Well, you did not mind publicly announcing
your opposition to the——

Justice REHNQUIST. Right. Because I had thought it was——

Senator KENNEDY [continuing]. Public accommodations provi-
sions in Phoenix, and also writing about that, too. Is that correct?

Justice REHNQuUIST. Correct.

Senator KENNEDY. You wrote about that in a newspaper. You
went to a public hearing on that, and indicated your opposition. So
you were involved, at least, in the debate and discussion about civil
rights, to some extent. And my question is, as you were prepared to
take a position in opposition to those particular provisions in 1964,
by direct testimony and by writing the newspaper, and we have a
State senator that says that you told him that you could not find
any civil rights legislation you supported.

I am just asking you whether you, to the best of your recollec-
tion, can remember any? That is the question. Or whether we
migglt be able to draw that Clovis Campbell might have been cor-
rect?

Justice REHNQUIST. Your question, Senator——

Senator KENNEDY. Well, I suppose it is a repeat. If you can think
of any civil rights legislation that you——

Justice ReaunquisT. No, other than what I have said, I think that
is it.

Senator KENNEDY. Could I just go to a different area, and this is
with regards to the Jackson memorandum.

The CHAIRMAN. Senator, your time is up.

Senator KENNEDY. My time is up. Thank you.

The CuairMAN. The distinguished Senator from Nevada.

Senator LaxaLt. Justice Rehnquist, what, exactly, was your polit-
ical role in the early 1960’s, in Arizona?
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Justice REHNQUIST. Senator, recalling as best I can after this
lapse of time, at some point there I was counsel to the Republican
county committee,

Senator LAXALT. Was that on the State level or the county level?

Justice REnnquisT. I think it was on the county level, but it
might have been on the State level for a short peried of time. I
honestly cannot remember.

Senator LAXALT. Do you recall what you were charged with deing
in that capacity?

: .lllusil'::ice %EHNQUIST. Giving legal advice to the county committee,
think.

Senator LAXALT. And part of that, I suppose, would relate to the
eligibility of prospective voters?

ustice REanquisT. I would think so, ves.

Senator LAxALT. It is normal, isn’t it, in any political contest to
have challenges on the part of either party to determine the quali-
fications of people to vote?

Justice REHNQUIST. Well, the only State I was ever active in,
really, was Arizona, and it certainly was normal there.

Senator LaxaLt. And really, it would be part of essential politi-
cal responsibility to make certain that the ballots that were cast
were cast by eligible people?

Justice REHNQUIST. Yes. The statutes authorized challenges.

Senator LAxaLT. And in Arizona, as is true in most States, there
was an active program being conducted, I assume, by both parties?

Justice REHNquisT. Certainiy, but I think the Republicans were
the first to get active, but I think the Democrats became active
very shortly afterward.

Senator Laxavrt. So, essentially, you were chairman of some type
of political committee on a local level, intending to establish guide-
lines and have people out in the field to ensure that the conduct of
that election was honest in terms of eligibility of voters?

Justice REHNQUIST. Yes. [ am not sure that I was ever chairman
of the entire program, even in Maricopa County, Senator Laxalt,
and again, I would refer back to the statement I made in 1971, be-
cause my reflection, my recollection was a goed deal more closer
then than it is now. I think that I was chairman of the lawyers
group which was active on election day, and before hand, doing the
gort of things that you mentioned. I am not sure that I was ever
chairman of the entire program, say, recruiting the challengers,
and that sort of thing.

Senator LAXALT. There seems to be some sinister connotation to
the word “challenger”. That is a legal phrase, is it not, or, a legal
word in connection with the mechanics by which——

Justice REHNQUIST. It certainly was in Arizona.

Senator Laxart. And I know that it is in my State of Nevada.
That is the precise term that is used to determine whether or not a
gi\(flen person is eligible, or not, a perfectly appropriate political pro-
cedure.

Justice REHNQUIST. Yes.

Senator Laxavr. Well, now, in connection with your own activi-
ties—and we were dredging up old, old material here, admittedly
some 24 years ago, rather substantially explored in the 1971 hear-
ing. Senator Eastland listened to some of the testimony and then
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concluded it, abruptly, in the minds of some of my colleagues. But
at that particular time, 24 years ago, your capacity, I understand,
was pretty much of a supervisor?

Justice REENQUIST. A supervisor of lawyers. I do not think I had
responsibility for the overall program.

Senator LaxALT. And the mechanics I suppose would be that as
these people arrived at the various precincts, indulged in by both
parties, if there was a question concerning their eligibility to vote,
they were challenged according to State law?

Justice REunquist. I think that is accurate, Senator. I think
most challenges, when the program started out, were on the basis
of residency. But again, let me repeat what [ said to Senator Ken-
nedy: that the usefulness of the challenger program, as I recall it,
to the Republicans, was that it was the only way we could get a
person in the polling place to watch what was going on. Because
although State law provided for two persons of one party, and one
person of another party to constitute the election board, that con-
stituted, that ran the election, in some very heavily Democratic
precincts, that person, the person on the election board, had to be a
resident of the precinct. And we simply could not find, in some pre-
cincts, a Republican to be a member of the election board.

And so there would be a two-person or a three-person election
board of the opposite party and the ¢nly way we could get someone
who was of the Republican faith—if you want to call it that—into
the polling place at all, to see that things went on as normal—was
to put them in as a challenger.

enator Laxart. So that if you had indulged in that kind of ac-
tivity—the point I am trying to get at is a distinction, and you at-
tempted to draw it yourself, between challenging, perfectly legal,
and harassment and intimidation which is improper and illegal.

Justice REHNQUIST. Well, I agree with you a hundred percent.

Senator LaxaLt. And you can categorically state here, that as far
as harassment and intimidation is concerned, in none of these elec-
tions did you indulge, personally, in that kind of activity?

Justice REHNQUIST. Yes, I have stated it in 1971, and I state it
again now,

Senator Laxarr. And for that matter, not have it condoned by
others, in behalf of your campaign effort?

Justice REENQUIST. Correct,

Senator Laxarr. Do you know a Charles Pine?

Justice REHNgquUisT. No. I do not.

Senator LaxarLT. I might state to you, that he is the former
Democratic chairman of the State of Arizona. Would that refresh
your recollection?

Jugtice ReunquisT. Do you know when he was Democratic chair-
man?

Senator LaxaLt. During that period. If you do not recall—

Justice REANQuUIST. No, it still—I am sorry—it still does not re-
fresh my recollection.

Senator Laxarr. Now James Brosnahan apparently was an as-
sistant U.S. attorney and you have testified that you knew him?

Justice REHNQUisT. Yes; that is correct.

Senator Laxart. I might indicate to you, that in a quote that was
given to the Baltimore gun dated July 26, 1986, Mr. Brosnahan was
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quoted to this effect. Quote: “I recall William Rehnquist was there.
I cannot say I saw anything, specifically, that he did.” So the so-
called Brosnahan position is not nearly as definite as it might
appear.

Justice REHNQUIST. Does the statement say where 1 was?

Senator LaxaLT. I think they are referring to the Bethune pre-
cinct.

Justice REaNqQuIsT. Oh.

Senator LaxavLt. I think most of the inquiry is in connection with
that particular activity. So, in summing up, once again, you can
categorically state, that you did not engage in any campaign in-
timidation or harassment in connection with any of these elections
in the State of Arizona?

Justice REHNQuUisT. Yes, I can, Senator.

Senator LaxaLt. Let me change direction, if I may, for a moment
or so. Why do you believe that you are qualified to be Chief Justice
of the U.8, Supreme Court?

Justice REHNQUIST. I guess the first qualification I feel I have is
nearly 15 years service as an Associate Justice which enables me
to, or I hope will enable me to perform a large part of the Chief's
responsibilities without having much difficulty getting started. I
have sat at the conference table for 15 years, and I know how con-
ference discussions go. I know the procedural niceties which any in-
stitution has, which may not be terribly important, but they are
the way any institution works, and someone coming in from the
outside and getting used to the—it just takes a while to get used to
how things are handled. So, I think that is a valuable experience.

And I think 15 years of getting to know the other eight people,
although I of course have not known all of them for 15 years, is a

r{ valuable asset. It will not be a group of strangers to me, obvi-

And I also think—perhaps I am being immodest—that I have a
very real interest in the Federal judicial system and the American
judiciary. I have a great interest in the Supreme Court and its
work., But I have a very great interest in trying to see improve-
ments made, not just in the lower Federal courts, but seeing what
might be done through the Center for State Courts, in helping
State courts, at least getting financial assistance to them without
trying to tell them what to do.

Senator Laxavrr. Don’t apologize for being modest around here. 1
do not think it is the place for it. You know, it has been stated
here, in rather strong terms by the opposition during the last sev-
eral days, that the Chief Justice is vested with awesome power, and
it has been stated, almost categorically, that the Chief Justice, pro-
cedurally, under this Court, and perhaps historically—I do not
know—literally has the power of life and death over the matters
that the Court will consider. Is that true?

Justice REHNQUIST. Senator, I think the position of Chief Justice
is an awesome position just because it is the No. 1 judicial position
in the United States of America. I do not think it is because of the
awesome power, that the Chief Justice possesses. I tried to indicate,
in answer to the Chairman’s question, and in answer to Senator
Mathias’s question, that the Chief’s prerogatives in the conference,
the prerogative of assigning opinions, and the prerogative of lead-




164

ing conference discussion, while important, are seldom, if ever,
ones that he can use to foist his judicial ideas, his jurisprudential
ideas, off on an unwilling colleague.

But it is because it seems like, with the increasing caseload of all
the courts, that we are looking at real problems, and not just in the
Supreme Court, and not just in the Federal judiciary, but in the
entire American judicial system. And the Chief Justice is a visible
spokesman for those concerns. That I think it is an awesome re-
sponsibility.

Senator LaxaLr. Let me draw a rough parallel. Does the power
of the Supreme Court, the Chief Justice: is it akin to the power of a
majority leader in the United States Senate? Are you going to be
able to designate the business that the Court is going to handle? Or
mechanically, help us. Do you arrive at that through a consensus?
What is the procedure by which the Court determines what pieces
of major litigation it is going to consider?

Justice REanquisT. The Chief Justice, Senator, has been referred
to as primus inter pares, the first among equals, and I have a feel-
ing, from the way you described the power of the majority leader,
that he is a good deal more equal than the majority leader. The
Court, by vote, grants certiorari in a case to bring it up for review.
It takes four votes in the conference to bring the case up for
review.

The Chief cannot bring a case up for review himself. The cases
are generally placed on the docket in the order in which certiorari
has been granted. So the Chief, as far as I know, has no particular
power in deciding, well, we will hear this case out of order, or, we
will hear these cases because I want to hear them, even though
they were filed later.

It is all, so far as I know, virtually a mathematical thing, in the
order in which the cases are grantecf.' So, the Chief has virtually no
control, singlehandedly, over the cases the Court will hear, or the
order in which it will hear them.

Senator LaxaLt. There have been some questions raised, also,
Justice Rehnquist, in connection with your positions, historically,
and perhaps currently, in the broad areas of civil rights and in the
broad areas of women'’s rights.

Do you carry with you, at the present time, or have you, histori-
cally, some kind of bias in the area of civil rights?

Justice REanquist. No, I do not, Senator. No, I do not.

Senator LaxaLT. Is there any rational connection hetween your
positions, historically, on some civil rights legislation in cases
before the Court, that would establish with some validity, or credi-
bility, a claim that you are less than impartial when a civil rights
matter comes before the Court?

Justice REHNQUIST. I do not think that claim can be credibly
made, Senator. I think that the constitutional positions I have
taken in some cases involving the equal protection clause, have re-
sulted in less favorable rulings, or votes on my part, for women's
rights issues, and for some issues involving blacks, and other mi-
norities, than would a broader construction of the equal protection
clause.

But I have taken the same position on the equal protection
clause with respect to corporations. It is nothing peculiar to the
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fact that blacks, and minorities are invoking it. It is simply the fact
that 1 read the equal protection clause, giving it the best interpre-
tation 1 know how, somewhat more narrowly than some of my col-
leagues.

Senator Laxarr. And that has been historically your pesition,
certainly in the area of women’s rights?

Justice REHNgUIsT. I think it has.

Senator LaxaLt. Well, tell me: do some of the women’s groups
that we have been hearing the last several days have cause to fear
lest Justice Rehnquist becomes the Chief Justice of the Supreme
Court? Are women geing to be prejudiced, or people who are in-
volved in furthering feminist causes going to be prejudiced by your
being confirmed?

Justice REHNGUIST. I do not believe so, Senator, The Congress has
taken over a great deal of the protections of women’s rights, and
things like title VII of the Civil Rights Act.

And 1 authored an opinion for the Court just this past June, 1
think, the Meritor Savings case, where we he{d that harassment in
the workplace was the responsibility of the employer, even though
not performed directly by the employer. It certainly was regarded,
I think, as a victory for tIYne cause that you are talking about.

Senator Laxacur. So what you are saying, essentially, if I hear
you correctly, is that you do not carry into these cases, or into the
Court, or into your new position, any blatant historical or other
bias in these very, very important areas?

Justice ReanquisT. Well, I hope no bias, blatant, or otherwise,
Senator.

Senator Laxart, And I gather what you say is, that your inter-
pretation, particularly of the 14th amendment, as it applies in the
area of women's rights, and also civil rights, just from the stand-
point of legal philosophy differs from some?

Justice REHNqUIST. Yes. It does.

Senator Laxart., And that essentially is the line of difference,
and it is ideological, rather than your carrying any bias in?

Justice REHNQUIST. Yes, it is, Senator.

Senator LAXALT. And bottom line, Americans need have no con-
cern lest Justice Rehnguist be elevated to the highest legal position
in the land, on the basis that a standard would be uniformly ap-
plied to mete out equal justice to all Americans?

Justice REANguiIsT. I think and believe that you are right.

Senator Laxart. I thank the chairman. I thank the Justice.

The CHAIRMAN. Thanks very much, Senator. We are going to
take a 10-minute recess, and I want to make this announcement at
this time. We will hear from approximately 10 individuals who
allege Justice Rehnquist intimidated voters in the 196('s. These
witnesses will be invited to appear before the committee on Friday
morning at 8 a.m., and this hearing will adjourn at 1 p.m., Friday.
We will go as late as necessary tomorrow night, all night, if neces-
sary, to finish everything witﬁ these withesses from Arizona, and
we will finish them by 1 o’clock, Friday. I am prepared to go as late
as necessary tonight, and tomorrow night, as I stated, but I intend
to conclude these hearings on Friday, as stated.

Senator BipEN. Mr. Chairman.

The CBAIRMAN. Yes.
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Senator BipEN. Mr. Chairman, would you share with the rest of
the committee the magic of 1 o’clock on Friday as opposed to 4
o’clock on Friday, or 12 o'clock on Friday.

The CHairMaN. Well, a ﬁood many of the members have made
engagements, and this is the second day of the hearing, we have
got a third day tomorrow, and Friday, at 1 o’clock will be the
fourth day. I think that is long enough. And I would admonish the
members now: it is not necessary to duplicate.

If I have asked him questions and he has answered, or if you ask
him questions he has answered, Senator Biden, it is not necessary
for some other member to go on and harangue him, and ask him
over and over again.

Senator BIDEN. I do not think Senator Laxalt was duplicating by
the fact that he repeated the same things. I did not view that as
duplication.

The CHalrMAN. I think he was trying to clear up what Senator
Kennedy did. We will now take a 10-minute recess.

[Recess.]

The CHAIRMAN. The committee will come to order. The distin-
guished Senator from Ohio.

Senator MErzeNBauM. Thank you, Mr. Chairman. Mr. Justice, I
think it is important that we put this show back on the right track,
because my distinguished colleague from Nevada got into the issue
of whether there was harassment, intimidation, or whether all you
did was challenge, which is legal.

I want you to understand that this is not the issue. The issue
before this committee, in this Senator’s opinion, is whether or not
Justice Rehnquist appeared before the committee in 1971 and
stated the facts, and whether you are being factually accurate
today in representing what those facts are.

Now the question of whether it was harassment, or intimidation,
or challenge, is really irrelevant, because in 1971, you wrote: “In
none of those years did I personally engage in challenging the
qualifications of any voters.”

And so0 the issue then is: did you take any action that either was
challenging, and harassment and intimidation would certainly be
over and heyond that? I think it is a fact that you told the commit-
tee, in 1971, that c{vou spent most of your time on election day in
1962 at party headquarters, only going to precincts, quote, “where
disputes had arisen, in an effort to resolve them.” Do you remem-
ber that?

Justice REHNQUIST. I do not presently recall it that accurately,
but if that is what I said in 1971, I certainly stand by it.

Senator METZENBAUM. Did you ever approach any voters durin
this period about which we are speaking, in the polling booths, an
speak to them regarding their qualifications to vote?

Justice REHNQUIST. No. I do not believe I did.

Senator MerzenBauM. Did you ever ask a voter any questions re-
garding his, or her, qualifications to vote?

Justice REuNguUIST. In the process of challenging them?

Senator MeTzENBAUM. In the matter of being in a voting booth.
In a voting booth, around a voting booth.

Justice REHNQUIST. No, certainly not in a voting booth.

Senator MeTZENBAUM., Did you do it at any time?
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Justice REHNQuUIST. Not that I can recall.

Senator METZENBAUM. Now, as 1 understand it, this man,
Charles Pine, was the Democratic chairman at that time. You have
no recollection of ever having met him, or ever having known him?

Justice Reanquist. It certainly does not come back to me at this
time, in 1986.

Senator METZENBAUM. There is a man by the name of Arthur
Ross, now a deputy prosecutor in Honolulu. He told the FBI that
he saw you, and others, in 1962, with a card which had on it a con-
stitutional phrase, asking prospective voters to read from it before
entering the polls. Do you have any recollection of ever having
done that? Did you ever do it?

Justice REanquist. Did I ever ask a voter to read from a card?
No. I do not think I did.

Senator METZENBAUM. 1 am told that I used the word polling
booth before instead of polling place. Would your answer have been
any different, if I had used the word polling place?

Justice REaNquisT. To what question?

Senator METZENBAUM. With respect to whether or not you had
aske;i people concerning their qualifications, being qualified to
vote?

Justice REHNQUIST. My answer would be the same.

Senator MeTZENBAUM. Did you ever ask a prospective voter to
read from any text, whether the Constitution, or otherwise?

Justice REHNQuUisT. Not that I recall.

Senator METZENBaUM. Nelson McGriff filed an affidavit with the
committee, stating: “I remember a challenger at the Bethune pre-
cinct some years back. I went in to vote, and there was this man
challenging people to vote. As each person in front of me would
give their name, this man would say ‘I challenge you’ to some of
the people. He would stop them in line and give them a card to
read about the Constitution. I think there was a fight, as this man
looked roughed up. He was taken to a police car. 1 have now seen
pictures of this man in the newspapers, and if this isn’t the man,
William Rehnquist, who is running for the Supreme Court, then it
was his twin brother.” That man’s wife filed an affidavit saying: “I
saw two policemen taking a man out of the voting place. The two
policemen escorted him to a car. No other challengers were at the
polls when I voted. I have now seen a picture of this man. It just
looked like the man they were taking out of the polling place. This
picture is of William Rehnquist and he does look like the same
man I saw at Bethune precinct.”

Are they wrong?

Justice REENQUIST. They are certainly wrong, yes.

Senator METZENBAUM. Jordan Harris filed an affidavit, stating:
“I was present as a deputized challenger for the Democratic Party
in Bethune precinct, a predominantly black precinct. 1 met the
party challenger for the Republican Party, Mr. William Rehnquist,
because I noticed him harassing, unnecessgarily, several people at
the polls, who were attempting to vote. He was attempting to make
them recite portions of the Constitution and refused to let them
vote until they were able to comply with his request. I know that
this man was Mr. Rehnquist because the election board introduced
me to him as a challenger for the Republican Party.” Is he wrong?
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Justice REHNQUIST. Yes.

Senator METZENBAUM. Finally, Mr. Robert Tate submitted an af-
fidavit, stating: “I was present at Bethune precinct, a predominant-
ly black precinct. Mrs. Miller had come to cast her vote at Bethune
precinct. She was encountered within the 50-foot line by William
Rehnquist and requested to recite the Constitution. Mrs. Miller
came to me crying, stating that Rehnquist wanted her to recite the
Constitution. I looked around and saw William Rehnquist and Mr.
Harris, struggling. I now remember him from pictures I have seen,
lately, in the papers, as the same one involved in the above inci-
dient at Bethune precinct. He did not at the time, however, wear
glasses.”

Are all of these people stating untruths?

Justice REENQuisT. The ones that you have referred to, yes.

Senator METZENBAUM. Did you ever personally confront voters at
Bethune precinct?

Justice RErnquigt. Confront them in the sense of harassing or
intimidating?

Senator METZENBAUM. No. I mean in the sense of questioning
them, asking them about their right to vote, asking them about the
Constitution, asking them to read something, asking them ques-
tions having to do with their voter eligibility?

Justice REHNQUIST. And does this cover Bethune precinct for all
years?

Senator METZENBAUM. Yes. Did you ever personally confront a
voter?

Justice REnnquisT. 1 do not believe I did.

Senator MeTzENBAUM. Would you categorically say you did not?

Justice Reanquist. If it covers 1953 to 1969, I do not think I
could really categorically say about anything.

Senator METZENBAUM. Do you think at some time you did per-
sonally confront voters at Bethune precinct?

Justice REHNQuUIST. No. No, I do not.

Senator METZENBAUM. Well, then what do you mean when you
qualify your answer?

Justice REHNQUIST. Well, to the best of my recollection. You are
talking about something in 1953; it would have been 33 years ago.

Senator MeETzENBAUM. Mr. Justice, I am not talking about your
being able to remember where you were on the third day of June
1952. I am talking about whether you ever confronted people and
said to them: “Can you read this Constitution?”’ “What educational
background do you have?”’ Challenge them in their right to vote.
And you are saying that you do not remember. And I am saying to

ou, is it possible that a man as brilliant as you, could not remem-

r if he had done that?

Justice REHNQUIST. Senator, challenging was a perfectly legiti-
mate thing.

Senator MerzENBAUM. But you told the Senate that you never
challenged anybody.

Justice REHNQUIST. I believe I told the Senate, Senator, in 1971,
over a given period of years, I did not think I had challenged some,
and I stand by that testimony. I think you are broadening it to go
way back into the early 1950’s.
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Senator MeTzENBAUM. You said in none of the years between
1958 to 1968 did I personally engage in challenging the qualifica-
tions of any voters. Did you do it before that? Did you challenge
voters before that?

Justice REHNQuUIST. I do not believe I did, no. Again, I point out
that that is 30 years ago.

Senator METZENBAUM. A person who is identified only as a Phoe-
nix lawyer, is quoted in the Washington Post as stating that he vis-
ited a minority precinct in 1962, and that:

We walked up a flight of steps to a schoolhouse. Bill had a camera and he took a
picture of us as we came up.

The Post story also says:

The lawyer said that Rehnquist acknowledged he had been taking similar pictures
all day. The attorney said that they asked whether this amounted to harassment of
voters. Rehnquist reportedly laughed and said there was no film in the camera.

Did you ever have a camera at a voting place?

Justice REBNQUIST. I do not think so0, no. I cannot imagine why I
would have had one. I have no recollection.

Senator MErzENBAUM. That attorney is misstating, 100 percent
misstating the facts?

Justice REHNQUIST. I think he is.

Senator METZENBAUM. Mr. Melvin Murkin, an attorney in Phoe-
nix, told the FB] that he recalled seeing you give instructions to
challengers in a polling place, and that voters in line began to
leave as a result.

He said he confronted you and told you that people did not want
to be embarrassed like that. Is he being untruthful as well?

Justice REHNQUIST. As to the first part, Senator, if he saw—he
certainly could have seen me giving instructions to challengers in a
polling place. As to the second part, would you read that again.

Senator MErzenBauM. He said he confronted you, and told you
that people did not want to be embarrassed like that. And he also
said that voters in line began to leave as a result of your having
given instructions to challengers.

Justice REnNQuisT. I have no recollection of that, no.

Senator METzENBAUM. And what instructions did you give to the
challengers?

Justice REnNQuIsT. We gave instructions to challengers generally
the night before the election, or maybe two nights before the elec-
tion. Read the statute to them, told them what could lawfully be
done, what could not lawfully be done.

Senator METZENBAUM. But Mr. Murkin is saying that he recalled
geeing you give instructions to challengers in a polling place.

Justice REuNQuUisT. Well, I think I said in my 1971 statement to
the committee, Senator, that on one occasion, in some polling
place—and I do not think I specified it then, and I certainly do not
remember it now—I came upon one of our challengers exercising
challenges in what I thought was an unlawful manner, and told
him to stop.

Senator METZENBAUM. You told the committee in 1971 that you
recruited lawyers to work on a lawyers committee on election day
in 1960. What were your activities in connection with that commit-
tee and what was the committee?




160

Justice REHNQuIsT. 1 have only the most general recollection
now, and I think I stated, in more detail, in 1971. I think it was a
committee to assist in the poll watching and challenging process in
the 1960 election.

Senator MerzenpauM. Mr. Ralph Staggs, who was Republican
county chairman, has stated that he established a committee of 12
lawyers, with you as the chairman, to oversee the challenging of
voters during the 1962 election. Did the challengers take their in-
structions from you?

Justice REHNQUIST. I would think that we probably had some
sort of a challengers’ school at which one of the lawyers spoke. At
this passage of time I could not say whether it was me, or some-
body else.

Senator MeTzENBAUM. Do you know Charles Hardy?

Justice REHNQuIST. Yes.

Senator METzENBAUM. He is a Federal judge now?

Justice REuNQuisT. Yes,

Senator MEeTzZENBAUM. And he described the Republican chal-
lenger program in Phoenix, in 1962, in a letter to Senator East-
land. He stated:

In 1962, for the first time, the Republicans had challengers in all of the precincts
in this county which had overwhelming Democratic registrations. At that time,
among the statutory grounds for challenging a person offering to vote, were that he
had not resided within the precinct for thirty days preceding the election, and that
he was unable to read the Constitution of the United States in the English lan-
guage. In each precinct every—and that every is his emphasis, he underlines it—
every black or Mexican voter was being challenged on this latter ground, and it was
quite clear that this type of challenging was a deliberate effort to slow down the
voting so as to cause people awaiting their turn to vote to grow tired of waiting, and
leave without voting. In addition, there was a well organized campaign of outright
harassment and intimidation to discourage persons from attempting to vote. In the
black and brown areas, handbills were distributed warning persons that if they
were not properly qualified to vote, they would be prosecuted. There were squads of
people taking photographs of voters standing in line to vote and asking for their
names. There is no doubt, that these tactics of harassment, intimidation, and indis-
ct:_riminate challenging were highly improper, and violative of the spirit of free elec-
ions.

Yet despite your leadership role in that area, you stated in 1971;
“The practices described by Judge Hardy to the extent that they
did in fact obtain did not come to my attention until quite late on
the day of the election in 1962.”

Now you have already told us that you were head of some of
these committees, that you may or may not have been giving the
instructions to the challengers.

How do you reconcile Judge Hardy’'s comments concerning what
the challengers were doing, and what you, Justice Rehnquist, were
doing at that time, since they seem to be inconsistent with each
other?

Justice REunQuisT. I did not detect inconsistencies.

Senator METZENBAUM. Well, you indicated that you were only ad-
vising them what the law was, that you had only explained the law
to them, and that you had tried to help resclve issues.

Judge Hardy indicates that there was a deliberate effort of har-
assment, intimidation and indiscriminate challenging.
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Justice REHNQUIST. Those challenges that Judge Hardy described
were not following the instructions that they got from the lawyers
group.

Senator MerzENBAUM. Did you know about it at the time?

Justice REHNQUIST. I think I said in the affidavit that you just
quoted that I learned about it late in the day.

Senator METZENBAUM. What action, if any, did you take?

Justice REnNquisT. I do not remember it.

Senator METZENBAUM. Let me ask you some other questions.

When you were a Supreme Court Clerk—how much time do I
have left?

Mr. SHoRT. Approximately 4 minutes.

Senator METZENBAUM. When you were a Supreme Court Clerk,
you prepared a memorandum regarding the Brown v. The Board of
Education case. The memorandum recommended to Supreme Court
Justice Jackson that he vote to uphold segregated schools by up-
holding the old separate but equal doctrine.

Now you told the Senate in 1971 that this memo was not a cause
for concern because it represented Justice Jackson's views, not
yours,

I must say that, in reviewing the record, I have a hard time ac-
cepting that statement. I should also say that although I am con-
cerned about the views you held as a Clerk 30-years ago when you
were a Clerk, I am more concerned about what you told the Senate
during your confirmation hearings to be on the Supreme Court. At
that time, you wrote, “It was intended as a rough draft of a state-
ment of his”—that meaning Jackson’s views at the Conference of
the Justices—‘‘rather than as a statement of my views.”

Now, the first point that troubles me in this memo is that this
memo is simply not written as if it is supposed to be someone else’s
views. It does not say Justice Jackson, in such and such a case, you
said this, and in another case, you said that. Instead, it uses the
pronoun “I” several times. And it concludes by saying, “I realize it
18 an unpopular and nonhumanitarian position. I think Plessey v.
Ferguson was right and should be reaffirmed.”

Again, Mr. Justice, we now not only have the question of your
point ot view, we have the question of the accuracy of your repre-
sentations to the committee at that time that is of concern to this
Senator and, I would guess, to a number of other members as well.

Dcees not the memorandum that was written, that you wrote,
does it not have language that would indicate that you were indi-
cating your views, not Justice Jackson’s views?

Justice REnNQuUIST. Yes, I suppose one could read it either way.
The “T's” in it certainly could have been mine rather, just looking
at it as a text, rather than Justice Jacksen’s.

Serator METZENBAUM. Well, there were other memos. As a
matter of fact, Justice Jackson had different views on the case and
then joined the decision to strike down the separate but equal doc-
trine, did he not?

Justice REnNquisT. He did in the second argument. Chief Justice
Warren, however, says that in the conference after the argument
in December 1952, that the views Justice Jackson expressed were
contrary to what he ultimately came up with.
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Senator METZENBAUM. This is your memo. I believe that the
memorandum was prepared by me as a statement of Justice Jack-
son’s tentative views for his own use at conference. The informal
nature of the memorandum and its lack of introductory language
made me think, and then it goes on.

What concerns me is that thereafter you represented that it was
not your position. You had a perfect right to have that position.
Nobody would argue about that. What would concern me and
others is that if that was your position, why did you indicate to the
committee that it was the position of Justice Jackson?

We have other memos of yours where you marked as a section,
“Your ideas,” referring to Jackson.

And how do you explain the fact that here is one that talks
about I, I, I; others say your ideas, and then you come back and say
to the committee I think those were Justice Jackson’s views? How
do you explain that to us?

Justice REnnqQuisT. Justice Jackson was a great believer in the
idea of whatever you want to call representative democracy, the
Court having made mistakes in the past by reading its own moral
views into the Constitution. And much of tf;e theme of the one and
a half page memo is along those ideas that the Court has run afoul
in the past by reading into the Constitution what it felt were the
morally right views, only to find that it had made a mistake. And
this apparently was an effort to apply those ideas to the Brown
case.

Senator METZENBAUM. But you said to the committee in 1971, “I
am satisfied the memorandum was not designed to be a statement
of my views on these cases.”

Senator HarcH [presiding]. Senator Metzenbaum, your time is
up.
Senator METZENBAUM. | have not had a minute.

Mr. SHORT. No. It blinked a few seconds.

Your time is up.

Senator Harcn. I did not realize I was presiding.

Senator MeETzENBaUM. I have difficulty in understanding why
you said it was “my views,” and then you make this distinction
with Justice Jackson’s views, and then say to the committee that
those were Justice Jackson’s views and not yours.

Nothing in the memo would seem to confirm that at all.

Justice REUNQUIST. Is that a question, Senator?

Senator METZENBAUM. Yes.

Justice REHNQUIST. I have tried to explain that the theme of the
memo, the failures of the Court in the past was a very strongly
held value of Justice Jackson.

Senator MeTzENBAUM. 1 will reserve the balance of my questions
until later.

Senator HatcH. Thank you.

Mr. Justice Rehnquist, let me just clarify the record to a degree,
because Judge Charles L. Hardy, whom Senator Metzenbaum has
just mentioned, of course, is a lawyer in charge of the Democratic

arty Committee which served as an arbitrator of voter challeng-
ers and disputes in the 1962 election.

In his letter to the Judiciary Committee back in 1971, Judge
Hardy unequivocally states that you, Mr. Justice Rehnquist, were
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not involved in the Bethune precinct incident. And specifically he
stated this, and this is a Democrat, the leader of the Democrats in
that State at the time on this issue:

I can state unequivocally that Mr. Rehnquist did not act as a challenger at the
Bethune precinct. Because of the disruptive tactics of the Republican challenger at
that precinct, I had occasion to be there on several occasions. About 4 p.m., after a
scuffle, this Republican challenger was arrested and removed from the pelling place
by sheriff’s deputies. Thereafier, there was no Republican challenger of Bethune.
Challenging voters was not a part of Mr. Rehnquist’s role in 1962, or subsequent
election years, nor did he have anything to do with the recruitment of challengers
or their assignments to the various polling places.

I think pretty good language to show backing by those who were
partisan basically differing from you, though what you have been
saying here is correct. Matter of fact, in his interview with the Fed-
eral Bureau of Investigation, Judge Hardy made it very—1I will just
cite the conclusion that he made. He said, Judge Hardy stated that
he and Justice Rehnquist are politically opposite, but that there is
no question in his mind as to Rehnquist’s legal ability and qualifi-
cations for the position for which he has been nominated. So that
the record needs to show that.

Second, there was a comrrent that Senator Goldwater had voted
for the 1964 Civil Rights Act. He had not. He voted against it. Just
s0 the record is clear on that.

Now, on this last point, Mr. Cronson, one of the points Senator
Metzenbaum was making, is it not true, to your knowledge, that
Mr. Cronson said in a 1971 New York Times article, that “Both of
us personally believe that Plessey was wrong.” And that he further
said in a 1971 telegram that, “It is probable that the memorandum
is more mine than yours?”’

Are you familiar with both of those quotes?

Justice REHNQUIST. I am familiar with both of those quotes, yes.

Senator HatcH. Are they not true quotes to the best of your
knowledge?

Justice REHNQUIST. They are certainly true quotes in the sense
that I am sure that Don Cronson said them.

Senator HatcH. Well, that is what I am concerned about.

Now, it seems to be most important that both people present at
the time the memo was drafted agreed that you were not express-
ing your own views in that document. Cronson’s explanation was
that you were assigned to write one side of the issue and that the
memo was a joint product which may have been more his thoughts
than yours.

Now, your remembrance is that Mr. Justice Jackson wanted the
memo to reflect his own views in conference, but both agree that
the views were not your own in that memorandum. Is that correct?

Justice REanquist. I think it is, Senator.

Senator Hatch. All right. Now, with regard to being the lone dis-
senter, there has been some criticism that you have been in dissent
quite a few times on the Court. I personally find no problem with
that. I think the dissenters in the courts—on the Supreme Court
sometimes turned out to be the greatest Justices of all. Mr. Justice
Holmes is probably one of the all time great dissenters is a good
illustration.
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But you are not the greatest sole dissenter on the present Court.
Mr. Justice Stevens has dissented many more times during the

riod in which your terms have overlapped. For instance, Stevens

ad 51 merit dissents and you had 40 and full opinions over the

last 10 years. I might add that Justices Brennan and Marshall
remain the greatest dissenters on the present Court together, dis-
senting alone together hundreds of times over the last few years in
particular.

In the last 2 years, they dissented all by themselves many more
times than you, who have dissented only seven times during that
same period of the last 2 years. In fact, you wrote only 75 dissents
in the 5-year period, from 1980 to 1984, as compared to 106 for Jus-
tices Brennan and Marshall, or should I just say just for Brennan,
and 145 for Justice Stevens during that same period. I just think
the record has to show these things because I think it has been
misconstrued by some of my colleagues.

Now, total dissenting votes which would measure who was on the
losing side show that over the last 5 times, that is from 1980 to
1984, you dissented in 152 cases, as compared to 245 cases for Mr.
Justice Brennan. And I find no fault with Mr. Justice Brennan for
doing that. I think when you disagree and think the law is incor-
rect, as enunciated by the majority, you ought to dissent. And you
have had the courage to do that. You could go on and on.

Let me just ask you a couple of questions about the Brown deci-
sitl)lpl. Because you have had some questions on that in the last
while.

Your 1952 state of mind, when you were working as a law clerk
to Mr. Justice Jackson, was not unusual. We have to remember
that the Court itself struggled with this case as it had struggled
with no other in recent memory. And I think we have to remem-
ber, No. 1, that the Court ordered a reargument on that case. No.
2, the Court ordered a separate hearing on remedy. And, of course,
the records of the Court show that.

It seems to me that the Court was very confused on that case
and it was cautious, and it is understandable to me that a clerk
would be similarly cautious. For instance, you said on March 3,
1985, in a New York Time magazine article, entitled “The Parti-
san,” that your views on Brown have probably changed since 1952.
You stated repeatedly that your co-clerk thought and agreed that
you thought plus he was wrong in 1952. In other words, you never
doubted that State-sponsored discrimination or segregation ought
to be held uncenstitutional. That is true, is it not?

Justice REHNQUIST. Yes.

Senator HATcH. You have always held that position?

Justice REHNQUIST. Yes.

Senator HAaTcH. There is nonetheless a perfectly reasonable argu-
ment the other way, as cited by your Partisan article, the article
was called a Partisan article.

We sometimes forget that in 1952, the Court had struggled great-
ly with the Brown case. For instance, I have the notes here, Justice
ﬂckson’s notes from that conference in his own handwriting. And
those notes show that from the first 1952 conference on Brown,
they indicate that then Chief Justice Vinson stated that he was not
sure what to do to resolve that case. It was not Chief Justice
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Vinson, according to the notes. He noted that there were 60 years
of precedent behind the Plessey decision, and the Congress had
itgelf passed no statute to the contrary, which was a matter of
great concern to him, at least from these notes of Mr. Justice Jack-
son. In fact, as he pointed out, Congress had affirmatively acted to
segregate the District of Columbia schools even after the Harlan
ﬂilssent in Plessey, which did not refer to schools at all, as you
ow.

In other words, even the Chief Justice, the then Chief Justice
made an argument before his colleagues that it was “perfectly rea-
sonable to argue the other way.”

So 1 just want to point that out, that it was not unusual for any
sincere person to be concerned about the massive change in law
that that was going to bring about, that your position has never
been inconsistent, even then against the Plessey decision.

Is that correct?

Justice REHNQuUIST. Yes.

Senator HarcH. All right. Now, your 1952 state of mind is impor-
tant also because, as I reviewed the cases, I found that you have
supported and cited the Brown v. The Board of Education decision
as you have supported the Brown decision in 34 cases since you
have been a Justice on the U.S. Supreme Court.

Are you aware of that?

Justice REENQUIST. 1 am, Senator. And I made an excerpt here of
a case in which I joined the Chief Justice’s opinion in a case called
Milliken against Bradley.

Senator HatcH. Right.

Justice REHNQUIST. Where the Court said—this was not just kind
of citing Brown as authority—here is what the Chief Justice’s opin-
ion said in that case.

Ever since Brown v. The Board of Education, judicial consid-
eration of school desegregation cases has begun with the standard,
and this is a quote from Brown, “In the field of public education,
the doctrine of separate but equal has no place. Separate educa-
tional facilities are inherently unequal.” And the Chief's opinion
goes on to say this has been reaffirmed time and again as the
meaning of the Constitution and the controlling rule of law.

Senator HAaTcH. Now, there is no question that you have stood
very firmly behind the Brown decision, and I find it a little repre-
hensible that people come in here and try to say that you have
been against civil rights when you actually supported at least 34
cases, citing Brown as the reason for that support.

[ might say, in the first place, [ think it is important to establish
that there is nothing extreme about your views on civil rights, And
I think that term hag never been abused as much as it was yester-
day and probably will be throughout the remainder of these hear-
ings. Nonetheless, I think it might require a little bit of time here
to show that you are in the mainstream.

To start with, let us look at the constitutional issues. In the
Wygant case, you joined the plurality opinion written by Mr. Jus-
tice Powell, is that correct?

Justice REaNqQuUIsT. Yes. Yes, I did.

Senator HatcH. All right. In other words, you joined in opinion
with four of your other colleagues which stood for the proposition
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that a school board could not give racial preferences to some teach-
ers when deciding who to lay off.

Justice REHNQUIST. Senator, I am not sure there were four other
colleagues on the opinion. I think there might have been just a
total of four people, maybe even a total of three people on Justice
Powell’s.

Senator HatcH. All right. But I understand that case, in that
case the school board was using race in its lay-off decisions to
retain proportional representation on the faculty. And as I recall
that decision, the plurality decision in which you joined, agreed
that strict scrutiny a})tplies to racial classifications, but concluded
that there was not sufficient evidence to justify the conclusion that
there had been prior discrimination. That is what the plurality de-
cided, is that correct?

Justice REHNQUIST. To the best of my recollection, yes.

Senator HatcH. All right. In the absence of a showing of discrim-
ination, “societal discrimination without two or more imposing a
racially classified remedy.”

Now, do you recall if t{lere were any dissents in that case?

Justice REHNQuUIST. Yes. | have a feeling that as to whether the
judgment of the court of appeals should have been affirmed or re-
versed, there were five to—I am not sure. But the more I think
a]l:out it, it seems to me it came out 5 to 4, but I could be wrong on
that.

Senator HatcH. Well, it seems to me that there were dissents, of
course, and that the Senators who find your views extreme on this
particular issue or this type of a case are only upset because their
preferred view was not the one which prevailed in the Court. They
wanted the dissents to prevail, but they did not.

Now, their dissents, as I recall, wanted quotas to be used in lay-
offs, in these layoffs, even if there was no showing of past discrimi-
nation. Is that correct?

Justice REanquisT. That is certainly the best of my recollection,
Senator. But I want to state that it was a fairly complex fact situa-
tion——

Senator HatcH. It was.

Justice REHNQUIsT. Of course, the opinion itself would be the au-
thoritative statement of what the facts were.

Senator HarcH. All right. But if that were true, then it seems to
me that winning quotas to be used as an extreme position in civil
rights law.

Let me just go to another case, and that is the Fuller-Love case.
You were joined in dissent on that case by Mr. Justice Stewart,
E{hg 1 thinfi has been a very fine Supreme Court Justice before he

ied.

Justice REHNQUIST. I certainly agree with you 100 percent on
that, Senator.

Senator HarcH. He was a wonderful man. I knew him well.

In other words, you were not alone or even the lead opponent or
adherent of this point of view, although it was, I think, a commend-
able point of view.

Justice Stewart based his dissent to the Court’s decision to
uphold a racial setaside on Harlan's dissent in Plessey, which
begins, “Our Constitution is color blind.”
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Now, it was Stewart’s opinion which you joined that “except to
make whole the identified victims of racial discrimination, the
guarantee of equal protection prohibits the Government from
taking detrimental action against innocent people on the basis of
the sins of others of their own race.”

Now, that sounds pretty mainstream to me. You seem to be
saying, and certainly Mr. Justice Stewart seems to be saying, that
when racial discrimination is proven, it should be remedied swiftly.
You believe that?

Justice REHNQUIST. Yes, I do.

Senator HatcH. Otherwise, the Government ought not to pre-
sume to use quotas or other race-conscious remedies unless discrim-
ination is first established.

Justice REHNQUIST. I draw back a little bit at paraphrasing there,
Senator, because we had the Wygant case and we had a couple
other cases up there, and your summary may be entirely accurate.
F.ut I'm loath to subscribe to it unqualifiedly without a better recol-
ection.

Senator HatcH. Well, I'm not trying to put you on the spot, but I
am trying to say there was a good reason, or there were good rea-
sons, for your dissent in that particular case, because here were
racial set-asides that were preferentially made, without a showing
of real discrimination, or discrimination at all, other than statis-
tics, and they don’t, in and of themselves, prove discrimination.

There is a considerable body of law, and there are considerable
legal advocates, who would sustain throughout this society your
particular position. In fact, there are some who say we shouldn’t
have discrimination in any form, whether it's in forward gear or
reverse gear. I just wanted to make that point.

In the Bakke case, which concerned the impact of title VI, in a
special admissions program, you joined the opinion of Justice Ste-
vens.

Justice REHNQUIST. Yes, I did.

Senator HatcH. Now, Mr. Chief Justice Burger and Justice Stew-
art were also joiners on that opinion as I recall.

Now, the argument of you four Justices was that exclusion of
any individual on the basis of race would violate the plain lan-
guage of title VI of the Civil Rights Act of 1964.

Once again, it seemed to me you were right in the mainstream of
the Court. Incidentally, Bakke was admitted to the school. In title
VII cases, we could start with the Weber case. That was a case
upholding the collective-bargaining agreement which contained a
hiring quota, as you know. You dissented, in an opinion again
joined by the Chief Justice; is that right?

Justice REHNQuIsT. Yes, I did.

Senator HaATcH. Once again, I would note that no one here I
think can assert that Chief Justice Burger is out of the main-
stream. Your dissent, as I recall, once again maintained that a
quota is, per se, violative of the notion of equality and that title VII
does not permit that interpretation.

Again, it seems to me that this is not something that could be
called extreme because, again, your logic prevailed in the famous
Stotts case, when the Court held that court-ordered preferences
based upon the color of a person’s skin, solely on that basis, vio-
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lates section 706(g) of title VII. That case decided that court-or-
dered relief was to provide “make whole” relief only to those who
have been actual victims of discrimination.

Do you see the Stotts case as beneficial to a policy of nondiscrim-
ination for all Americans?

Justice REHNQUIST. Senator, that's an issue that was before us in
the Stotts case; it was again before us in Wygant and a couple of
other cases. It is going to come before the Court again, I'm sure.
It's a very critical issue right now.

Senator HatcH. So you would rather not comment on it?

Justice ReunquisT. If you would forgive me, I think I would
prefer not to comment on it.

Senator HarcH. Well, all I'm saying is, anybody who thinks
about it can see that there are two legitimate sides to these argu-
ments. You're not extreme because you might take one side or the
other. There are good arquments to be made here.

I think you could go on to note that in the Stotis case, that Stotts
was not applied to court decrees entered with the consent of the
employer. For instance, in the Firefighters v. Cleveland case, just
decided this year, you were amongst the dissenters in that limita-
tion and in the EEOC case decided the same day. The Equal Em-
ployment Opportunity case said that court-ordered relief need not
be limited to actual victims but must be narrowly tailored to cor-
rect past discrimination.

So, in summary, all I'm trying to bring out here with this line of
remarks and questions is that you interpret the Constitution, as I
see it, to protect all individuals from racial discrimination.

Justice REHUNQUIST. I'm glad you see it that way, Senator, and I
agree with you.

Senator HatcH. In other words, the engines of discrimination are
just as insidious, whether—asg I have said before, whether they run
in forward gear or reverse gear. Reverse discrimination is maybe
just as insidious or invidious, to use the Supreme Court term, as
forward discrimination.

Now, it seems to me this utter distaste of yours for discrimina-
tion is a mainstream position. You may differ on these points, like
many great constitutionalists do. But you, like most Americans, be-
lieve that the Constitution is color blind and I, for one, want to
compliment you for recognizing that and 1 personally resent you
being called an extremist because you don’t always agree with one
point or the other with regard to civil rights law, which is comﬁlex,
difficult, and, of course, very controversial in every debate we have
on the Judiciary Committee and in every debate you have there.

Justice REHNQUIST. Thank you, Senator.

Senator HatcH. I think, Mr. Chairman, that’s all I will take for
now,

The Cuairman. The distinguished Senator from Arizona.

Senator DEConcINI. Thank you, Mr. Chairman.

Justice Rehnquist, we have had a lot of affidavits read to you
from people who have said you were involved in challenging and
abusing voters and what have you in 1962 and 1964. As the Senator
from Utah pointed out, Judge Charles Hardy stated in his recent
statement to the FBI that he knew there were incidents which oc-
curred in the Bethune precinct in 1962 or 1964. He has been active
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in the Democratic Party for a long time. He said it is no doubt that
Republicans were engaged in a deliberate attempt to discourage
minority voters for a period of several election years—that being
the Judge's statement.

Were you involved in any way to discourage minority voters in
1962 or 19647

Justice REHNQUIsT. Only in this very possible way, which I would
not think would be a correct answer to your gquestion. But if you
say you were discouraging minority voters by putting a challenger
in at precincts which were heavily Democratic and which certainly
had a number of minority voters voting at them, in order to lawful-
ly take advantage of the State law which permitted observing the
election board functioning and challenging as provided by law, one
could say, I suppose, that that did discourage minority voters. But
not lawful minerity voters.

So if you would just amend your question to say lawful voting by
minorities, I could answer unqualifiedly “yes”.

Senator DeCoNcINI. You were not involved, then, in discourag-
ing, from your standpoint, in discouraging lawful minority voters?

Justice REnuNQuIsT. No.

Senator DeCoNcinNi. Now, Judge Hardy goes on to say that he
does not recall seeing Rehnquist at the precinct; he has heard
others say Rehnquist was there, but he did not see him. We have
seen the letter that was written.

Now, I want to read to you something of one other prominent
Democrat at the time—his name is Judge Thomas Murphy. Judge
Murphy was interviewed this month. He was presiding president of
the Young Demecrats in Phoenix, AZ during the 1960's. He says he
did not recall the incident during either of elections, and he de-
scribed the 1962 election as not that exciting. He did become chair-
man of the Democratic County in 1964, so the record has it, and as
that County Chairman, Murphy describes the Republican observers
as “nice ladies”, and thought the allegations being made about Wil-
liam Rehnquist were “a bunch of crap.” Murphy described William
Rehnquist as a man of the highest integrity, a gentleman, a fine
lawyer, et cetera.

The reason I get into th